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THURSDAY, AUGUST 13, 1959 
U.S. SznatE, 


SUBCOMMITTEE ON AGRICULTURAL PropUCcTION, 
MARKETING AND STABILIZATION OF PRICES OF THE 


CoMMITTEE ON AGRICULTURE AND ForRESTRY, 
Washington, D.C. 


The subcommittee met, pursuant to notice, at 10:55 a.m., in room 
324, Senate Office Building, Washington, D.C., Senator B. Everett 
Jordan presiding. 

Present: Senators Proxmire, Jordan, and Young of North Dakota. 

Also present : Senators Long and McCarthy. 

Senator Jorpan. The subcommittee hearing will come to order. 

The purpose of these hearings is to obtain the views of both the 

roponents and opponents of S. 2014 relating to marketing facilities 

or cooperatives. 

This bill will be introduced in the record at this point together with 
letters from the Department of Agriculture and the Department of 
Justice. 


(The bill and reports referred to are as follows :) 


{S. 2014, 86th Cong., 1st sess.) 


A BILL To clarify and amend the Capper-Volstead Act (42 Stat. 388, 7 U.S.C. 291-292), 
and for other purposes 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the Capper-Volstead Act (42 
Stat. 388, 7 U.S.C. 291-292) is clarified and amended by inserting at the end of 
section 1 thereof (7 U.S.C. 291) the following: 

Such associations of farmers, planters, ranchmen, dairymen, nut or fruit 
growers, and producers of other agricultural products, may own and operate 
marketing facilities for the purpose of selling their products at wholesale and/or 
retail and may acquire the stock or assets of existing marketing facilities such 
as a store, warehouse, market, or dairy for the purpose of selling at wholesale 
and/or retail, agricultural or dairy products produced by such association or 
associations and/or the members thereof; and such associations and their mem- 
bers may make and fulfill the necessary contracts and agreements to effect such 
acquisition, ownership, and operation, and any such contracts and acquisitions 
heretofore made by any such association are hereby declared to be lawful. 
All such associations and their activities, contracts, and practices are subject 
to and within the exclusive jurisdiction of the Secretary of Agriculture and the 
remedy and procedures provided in section 2 of this Act (7 U.S.C. 292).” 


DEPARTMENT OF AGRICULTURE, 
Washington, D.C., June 30, 1959. 
Hon, ALLEN J. ELLENDER, 
Chairman, Committee on Agriculture and Forestry, U.S. Senate. 
Dear SENATOR ELLENDER: This is in further reply to your letter of May 21, 
1959, requesting a report on S. 2014, a bill to clarify and amend the Capper- 
Volstead Act (42 Stat. 338; 7 U.S.C. 291-292) and for other purposes. 
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This bill would amend section 1 of the Capper-Volstead Act so as to declare 
specifically that any farmer cooperative within the act may own and operate 
marketing facilities for the purpose of selling its products “at wholesale and/or 
retail” and may acquire the stock or assets of existing marketing facilities such as 
a store, warehouse, market, or dairy. It would legalize any such acquisition 
retroactively. Also, it would place “all such associations and their activities, 
contracts, and practices” under “the exclusive jurisdiction of the Secretary of 
Agriculture and the remedy and procedures provided in section 2” of the Capper- 
Volstead Act. This is an administrative procedure leading to a cease and desist 
order, enforceable by the Department of Justice, if the Secretary has reason 
to believe that the cooperative’s activities have “unduly enhanced” the price 
of an agricultural product. 

The apparent intent of the bill is to accord farmer marketing cooperatives 
complete immunity from the antitrust laws except, perhaps, where they combine 
or conspire with others. Since it has retroactive application, it would also, in 
effect, legislatively countermand the U.S. District Court’s decision in United 
States v. Maryland & Virginia Milk Producers Association (167 F. Supp. 45, 799; 
168 F. Supp. 800). 

The Department recommends against enactment of this bill and believes that 
consideration of legislation of this type should be deferred until the U.S. Supreme 
Court has disposed of the pending appeals in the case against Maryland & 
Virginia Milk Producers Association. 

Processors of agricultural products not owned by farmers cooperatively, par- 
ticularly in the dairy field, and retail distributors of food have through mergers 
and asset acquisitions grown tremendously in size and have concentrated opera- 
tions during the past 10 to 15 years. Accordingly, the Department has recognized 
the need for farmer cooperatives. to grow comparably and engaged in more 
integrated operations if they are to render maximum service to their farmer 
members under current market conditions. 

However, until the Supreme Court has acted on the pending case, it seems 
too early to assess whether farmers through their cooperatives are able to 
achieve efficient and adequate service within the scope of existing laws or 
whether new legislation would appear to be necessary to clarify their status. 

The Bureau of the Budget advises that it has no objection to the submission 
of this report. 

Sincerely yours, 
True D. Morse, Acting Secretary. 


U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, D.C., July 15, 1959. 
Hon. ALLEN J. ELLENDER, 
Chairman, Committee on Agriculture and Forestry, 
U.S. Senate, Washington, D.C. 


DeAR SENATOR ELLENDER: We have been informed that your committee has 
voted to approve S. 2014 (86th Cong.), a bill to clarify and amend the Capper- 
Volstead Act (42 Stat. 388; 7 U.S.C. 291-292), and for other purposes. Because 
of the implications of this proposed legislation and the fact that it is being 
recommended by your committee, we feel you should be made aware of this 
Department’s deep concern as to the possible effects of enactment of this sweep- 
ing legislation. 

The Department of Justice strongly opposes enactment of S. 2014 because, 
instead of clarifying the existing provisions of the Capper-Volstead Act, the bill 
would give rise to more questions concerning the scope of exemption from the 
antitrust laws granted to cooperatives by the act than it might conceivably 
settle. In addition, it appears that the provisions of S. 2014 are susceptible of 
a construction which could render the bill far broader in scope than its stated 
purposes indicate, amounting to virtually complete exemption of cooperatives 
from the antitrust laws. We are aware of no reason why the exemption from 
antitrust prohibitions which cooperatives already enjoy should be further in- 
creased. Before commenting more in detail on 8. 2014, it is relevant to sum- 
marize existing law. 

Section 1 of the Capper-Volstead Act (7 U.S.C. 291) authorizes farmers to 
combine through cooperative associations in collectively processing, preparing 





FARMER COOPERATIVES 3 


for market, handling, and marketing their products in interstate commerce. 
Such associations may have marketing agencies in common and they and their 
members may make the necessary contracts and agreements to effect these 
authorized purposes. Section 2 of the act (7 U.S.C. 292) imposes upon the Sec- 
retary of Agriculture the duty of initiating proceedings against a cooperative 
if it monopolizes or restrains trade “to such an extent that the price of any 
agricultural product is unduly enhanced.” 

Section 1 of the Capper-Volstead Act has been interpreted to exempt agricul- 
tural cooperatives from the terms of the Sherman Act to the extent that such 
organizations are “not to be held illegal combinations” (United States v. Bor- 
den Co., 308 U.S. 188, 204). In the absence of the Capper-Volstead Act and 
the earlier provisions of section 6 of the Clayton Act (15 U.S.C. 17), collective 
action by farmers, who are individual entrepreneurs, to fix prices and control 
the marketing of agricultural products could be construed as contravening 
Sherman Act prohibitions against restraint of trade. 

The Capper-Voistead Act thus assures farmers the rights to organize into 
cooperatives and to engage for their mutual benefit in legitimate cooperative en- 
deavors. Such legitimate activities would include the dissemination by a co- 
operative of crop and price information to members, the use of the cooperative 
as sales agent for members’ products, establishment, through the cooperative of 
a pricing policy governing sale of members’ products, the operation of processing 
and distribution facilities, joint purchasing of farm equipment, feeds, ete., and 
the rendering of technical and other advice to members. 

On the other hand, it is widely recognized that cooperatives must otherwise 
conduct their business affairs in accordance with the antitrust laws. Conduct 
by a cooperative which would be unlawful under the antitrust laws includes the 
following: blacklisting and boycotting of dealers (United States v. King, 229 
F. 275 (D. Mass. 1915), 250 F. 908 (D. Mass. 1916)); price fixing outside the 
section 1 Capper-Volstead exemption (United States v. Borden Co., 308 U.S. 
188 (1939)); resort to predatory practices and to bad faith use of legitimate 
devices (Cape Cod Food Products v. National Cranberry Association, 119 F. Supp. 
900 (D. Mass. 1954)); April v. National Cranberry Association, 168 F. Supp. 
919 (D. Mass. 1958) ) ; acquisition of a retail outlet for the purpose of denying it 
to other farmers (United States v. Maryland and Virginia Milk Producers Asso- 
ciation, 167 F. Supp. 799 (D. D.C. 1958)). Judicial decisions under the Fisher- 
men’s Cooperative Marketing Act, which is identical in scope to the Capper- 
Volstead Act are in accord with the foregoing (Columbia River Packers Assn. 
v. Hinton, 34 F. Supp. 970 (D. Oreg. 1989; affirmed 131 F. 2d 88 (C. A. 9); 
Manaka v. Monterey Sardine Industries, Inc., 41 F. Supp. 531 (N.D. Calif. 1941) ; 
Local 36 of International Fishermen, etc. vy. United States, 177 F. 2d 320 (C.A. 9, 
1949) ; Gulf Coast Shrimpers & Oystermens Assn. v. United States, 236 F. 2d 
658 (C.A. 5, 1956) ). 

S. 2014 would “clarify and amend the Capper-Volstead Act” by adding language 
specifically authorizing cooperatives to “own and operate marketing facilities,” 
to “acquire the stock or assets of existing marketing facilities,” and “to make 
and fulfill the necessary contracts’ to accomplish the foregoing. To our knowl- 
edge the right of cooperatives to own and operate marketing facilities and to 
acquire the stock or assets of existing marketing facilities has always been con- 
sidered to be included within the existing provisions of the Capper-Volstead Act. 
It is a matter of common knowledge that cooperatives throughout the country 
have operated processing plants and wholesale and retail outlets, many of which 
have been acquired as going businesses by the purchase of stock or by direct pur- 
chase of the assets involved. With respect to such purchases, it is our view of 
existing law that, while the acquistion of marketing facilities by a cooperative 
(or by any other type of business entity) does not per se raise antitrust ques- 
tions, a particular acquisition may run afoul of the antitrust laws because it 
may seriously imperil competition or tend to create a monopoly. In such a case, 
that particular acquisition is prohibited by the antitrust laws. 

S. 2014 would auhorize any and all acquisitions by cooperatives without re- 
gard for the impact of such acquisitions upon those with whom the cooperatives 
compete or deal. Carte blanche would thus be given cooperatives to undertake 
oo ng which, if made by other types of business entities, would be pro- 

ibited. 

The instant bill would also declare lawful such acquisitions by cooperatives 
heretofore consummated as have violated the antitrust laws when the acquisi- 
tions were made. This retroactive feature of S. 2014 is particularly objection- 
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able since, as will be described later, it would have exculpatory effect as to one 
particular acquisition which was recently declared unlawful by a Federal dis- 
trict court and which is in issue in an appeal now pending before the Supreme 
Court of the United States. 

S. 2014 is also objectionable on other grounds. While the bill appears to be 
concerned with authorizing cooperatives to acquire and operate marketing facili- 
ties, in fact it contains language which might be construed as granting coopera- 
tives complete exemption from the antitrust laws. The last sentence of the bill 
provides that “(a) 11 such associations and their activities, contracts, and prac- 
tices are subject to and within the exclusive jurisdiction of the Secretary of 
Agriculture and the remedy and procedures provided in section 2 of this Act 
(7 U.S.C. 292).” To withdraw jurisdiction from the Attorney General to enforce 
the antitrust laws as to “activities, contracts, and practices” of cooperatives 
which violate such laws, and to limit the remedy for unfair business conduct on 
the part of cooperatives to that provided in section 2 of the Capper-Volstead Act 
would leave scant protection for the public. The Secretary of Agriculture’s 
authority is restricted to dealing with situations where the “price of any agri- 
cultural product is unduly enhanced” by practices in which a cooperative might 
engage. Presumably this authority was given the Secretary, who is familiar 
with agricultural costs and prices, in order to curb price excesses which could 
conceivably result from the practices authorized in section 1. Practices outside 
the scope of exemption granted in section 1 and in restraint of trade, but which 
do not necessarily enhance the price of an agricultural product, were left to 
antitrust enforcement by the Attorney General, as the report of the House Judi- 
ciary Committee on the Capper-Volstead Act (H. Rept. 24, 67th Cong., 1st sess., 
p. 3) emphasized : 

“In the event that associations authorized by this bill shall do anything for- 
bidden by the Sherman Antitrust Act, they will be subject to the penalties im- 
posed by that law. It is not sought to place these associations above the law but 
to grant them the same immunity from prosecution that corporations now enjoy 
so that they may be able to do business successfully in competition with them.” 

In United States v. Borden Co. (308 U.S. 188, 206), the Supreme Court defined 
the coverage of section 2 of the Capper-Volstead Act: 

“We find no ground for saying that this limited provision is a substitute for the 
provisions of the Sherman Act. * * * That this provision of the Capper-Volstead 
Act does not cover the entire field of the Sherman Act is sufficiently clear. The 
Sherman Act authorizes criminal prosecutions and penalties. The Capper- 
Volstead Act provides only for a civil proceeding. The Sherman Act hits at 
attempts to monopolize as well as actual monopolization. And section 2 of the 
Capper-Volstead Act contains no provision giving immunity from the Sherman 
Act in the absence of a proceeding by the Secretary. We think that the proce- 
dure under section 2 of the Capper-Volstead Act is auxiliary and was intended 
merely as a qualification of the authorization given to cooperative agricultural 
producers by section 1, so that if the collective action of such producers, as there 
permitted, results in the opinion of the Secretary in monopolization or unduly 
enhanced prices, he may intervene and seek to control the action thus taken 
under section 1.” 

In the light of this discussion by the Supreme Court it may be seen that to 
limit action to curb anticompetitive practices by cooperatives to the single 
remedy provided in section 2 of Capper-Volstead could be construed as the 
granting to cooperatives of virtually blanket immunity from antitrust prosecu- 
tion. Thus, instead of merely authorizing specifically the right of cooperatives 
to acquire marketing facilities, as S. 2014 appears to do, the bill might be con- 
strued as radically revising existing law. 

If, as S. 2014 provides, activities and practices of cooperatives would be sub- 
ject only to the remedy provided by section 2 of the Capper-Volstead Act, little 
or no protection would be available against predatory and inherently unfair 
competitive practices by cooperatives. Cooperatives might thus engage in price 
discrimination, predatory pricing, boycotts, blacklisting, coercion and intimida- 
tion of competitors or customers, exclusive dealing and other unfair practices 
without penalty—the only restriction being that such practices not “unduly en- 
hance” the price of an agricultural product. Short of this limit, cooperatives 
might with impunity engage in every vicious business practice, no matter how 
injurious to other farmers, to competing cooperatives, to other forms of business, 
or to consumers. 
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With reference to the limitation of remedy which would be imposed by S. 2014, 
it should be noted that under present law the Attorney General can seek an in- 
junction if a proposed acquisition would substantially lessen competition or tend 
to create a monopoly. This permits action to be taken before an injury to com- 
petition occurs and before assets are so intermixed as to require a complicated 
unscrambling of the merged businesses. If jurisdiction is withdrawn from the 
Attorney General, it would appear that no acquisition by a cooperative could 
be challenged prior to consummation. No authority now exists in, or is con- 
ferred by the instant bill on, the Secretary of Agriculture to review and dis- 
approve acquisitions which are not in the public interest. If S. 2014 were to be 
enacted, the tests of section 7 of the Clayton Act, which determine the legality 
of acquisitions generally, would not apply, no one but the Secretary of Agricul- 
ture could challenge an acquisition by a cooperative, and the Secretary could 
institute proceedings only when, and if, prices are found to be “unduly enhanced” 
after, and as a result of, an acquisition. Enactment of S. 2014 would thus create 
a substantial void in antitrust coverage. 

Furthermore, the limitation of remedy apparently envisaged by S. 2014 could 
be construed to have another effect which the Department of Justice believes 
to be adverse to the public interest. If it should be held that the “remedy and 
procedures provided in section 2” of the Capper-Volstead Act are exclusive when- 
ever a cooperative restrains trade, it would seem that persons injured in their 
business or property by cooperatives could be denied the right to bring private 
suits for damages. Under existing law, it is the prevailing view that coopera- 
tives like other business entities may be held liable for damages where it is 
shown that their antitrust violations have injured private parties. Against 
this background, enactment of S. 2014 might be construed as denying victims 
of unfair and monopolistic practices by cooperatives the right to obtain redress 
through damage actions. We are concerned lest the language of S. 2014, if 
enacted, afford a basis for contending that injured parties may not bring damage 
suits against cooperatives under section 7 of the Sherman Act and section 4 of 
the Clayton Act, which provide remedies important to the maintenance of a free 
and competitive economy. 

Similarly, enactment of S. 2014 would leave in doubt the right of a private 
party to obtain injunctive relief against antitrust practices by cooperatives. 
In sum, therefore, if S. 2014 were to be construed as limiting action against co- 
operatives to that which may be exercised by the Secretary of Agriculture, it 
would appear that persons victimized by predatory practices on the part of 
cooperatives could be barred from seeking injunctions to arrest such practices 
in their incipiency, could be denied any remedy unless and until “the price of 
any agricultural product is unduly enhanced,” and could be estopped from ob- 
taining redress for antitrust injuries. With respect to the latter, this would 
also appear to be the case even if the Secretary of Agriculture were to find that 
the practices involved restrained trade to the extent that prices were unduly 
enhanced. 

In addition to the foregoing comments, it should be noted that by providing 
that all cooperatives’ “activities, contracts, and practices are subject to and 
within the exclusive jurisdiction of the Secretary of Agriculture and the remedy 
and procedures provided in section 2” of the Capper-Volstead Act, S. 2014 would 
leave in doubt whether the Attorney General could institute prosecutions against 
cooperatives in antitrust conspiracies where they combine with nonagricultural 
entities. Under the existing provisions of the Capper-Volstead Act, the Supreme 
Court has held that “(t)he right of these agricultural producers thus to unite 
in preparing for market and in marketing their products, and to make the con- 
tracts which are necessary for that collaboration, cannot be deemed to authorize 
any combination or conspiracy with other persons in restraint of trade that these 
producers may see fit to devise” United States v. Borden Co., 308 U.S. 188, 204). 

S. 2014 would appear to limit the remedy and procedures against even such 
“activities, contracts, and practices” as engaged in by the cooperative in the 
Borden case to those available to the Secretary of Agriculture under section 2 
of the Capper-Volstead Act. But the Secretary could not act against such con- 
duct unless it unduly enhances prices. If cooperatives are to be freed from the 
prohibitions of the antitrust laws to such an all-embracing extent, the intention 
of Congress to repeal should be “clear and manifest” (Red Rock v. Henry, 106 
U.S. 596, 601, 602), and not couched in language the precise reach of which is left 
in doubt. We do not believe that Congress would intend to grant such a broad 
exemption from antitrust coverage, but if it does intend to free cooperatives 
completely from the prohibitions of the antitrust laws, we feel that “so great a 
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breach in historic remedies and sanctions’ should not be created by ambiguous 
language. 

There are other implications of the instant bill which should also be noted. 
Under existing law, farmers and their cooperatives, like other persons, enjoy 
the protection of the antitrust laws. Enactment of S. 2014 could bring results 
which would be detrimental to farmer interests. If the bill were to effect com- 
plete exemption of cooperatives from the antitrust laws, a cooperative injured in 
its business by unfair business practices on the part of the another cooperative 
would be left without a remedy. It could not seek an injunction to bar the un- 
fair conduct, it could not seek treble damages for any injury sustained, and no 
criminal sanctions would exist to deter the wrongdoer cooperative. Under such 
circumstances, individual farmers would be at the mercy of cooperatives in 
competing for markets and small cooperatives would exist at the sufferance of 
the larger ones. 

How the possible ramifications of enactment of S. 2014 could impair the right 
of farmers to compete freely for markets is illustrated by the findings of the 
trial court in the recent case of United States vy. Maryland and Virginia Milk 
Producers Assn, (167 F. Supp. 799, 168 F. Supp. 880), which is now on appeal 
to the Supreme Court of the United States. The instant bill would have the 
effect of legitimatizing an acquisition held to have been made in violation of 
both section 3 of the Sherman Act and section 7 of the Clayton Act. In that 
ease, the trial court made numerous findings as to the basically unfair nature 
of the acquisition, ruling that the cooperative had acquired a marketing facility 
with the “intent and purpose of restraining trade” and with the result of “a 
foreclosure of competition” (168 F. Supp. 881). The trial court also found 
that an independent dairy, which competed in the particular market with sub- 
sidiaries of national chains, was “eliminated completely as a factor from (the) 
competitive business” of supplying milk to Federal installations (167 F. Supp. 
807). We think it also highly significant that the trial court emphasized in its 
findings that much of the impact caused by the unlawful acquisition had been 
oes) by farmers who competed with the defendant cooperative (167 F. Supp. 

The acquisition in the Maryland and Virginia case was also directed against 
the free flow of agricultural commodities in interstate commerce. Embassy 
Dairy, Inc., whose assets were acquired by the cooperative, had obtained its re- 
quirements of milk from so-called independent local farmers and from more 
distant sources, including suppliers in the Midwest. In documentary evidence 
cited by the trial court in its opinion, the cooperative admitted that a principal 
reason for the acquisition was the purchase by Embassy of such “outside” prod- 
ucts. It should be noted that, if acquisitions such as that condemned in the 
Maryland and Virginia case are legitimatized, cooperatives can deny actual or 
potential marketing facilities to other cooperatives or farmers simply by buying 
up the facilities. Thus, while S. 2014 would purport to provide benefits for 
some farmers and their organizations, it might at the same time deprive other 
farmers of valuable protection which they now enpoy under the antitrust laws. 

For the foregoing reasons, the Department of Justice vigorously opposes enact- 
ment of S. 2014. 

The Bureau of the Budget has advised that it has no objection to submission 
of the foregoing report. 

Sincerely, 
LAWRENCE BE. WAtsH, Deputy Attorney General. 


Senator Jorpan. The first witness this morning will be Senator 
Long. Senator, we are glad to have you here and we will be glad to 
have you give your testimony right now. 


STATEMENT OF HON. RUSSELL B. LONG, A U.S. SENATOR FROM THE 
STATE OF LOUISIANA 


Senator Lone. Thank you, Mr. Chairman, and Senator Young. 

Some time ago I introduced, on behalf of myself and Senator Mc- 
Carthy of Minnesota, S. 2014, for the purpose of making it clear that 
farmers and farm cooperatives should be able to acquire processing 
and marketing facilities. This was an effort to prevent the Depart- 
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ment of Justice from prosecuting farmers under the antitrust laws 
when farmers undertake to acquire dairies, warehouses, canneries, or 
any other processing or marketing facility for their product. It has 
always been my feeling that farmers had this privilege. However, in 
recent years, the Antitrust Division of the i of Justice 
seems determined to spend taxpayers’ money to achieve purposes not 
intended and not contemplated by those of us who appropriated the 
money and, in some instances, those who passed the laws which it is 
their duty to enforce. 

I would like, Mr. Chairman, just to digress for a moment to say 
that subsequent to the day that this bill was reported to the Senate, 
there was a great protest by some persons demanding hearings. 

These people sat quietly by, and requested no hearings whatever for 
60 days while this bill was pending here. The Justice Department sent 
out a letter against the bill 60 days after the bill had been introduced. 
Apparently they did not want any hearings presuming, that it would 
be to their advantage, that they could claim that they had been taken 
unawares; and yet as we know most of these corporations are well rep- 
resented by attorneys who watch every single bill that drops into these 
legislative hoppers and I suspect advised them that it would be the 
better part of tactics to wait until the bill was reported and then to 
demand that it be recommitted. 

Now, I am not opposed to having hearings, but I am frank in say- 
ing that I believe the tactics are to claim a foul, despite the fact that 
all of that time the committee had the bill and contemplated action 
on it. 

In recent years large concerns in the food industry have been able to 
crush out their smaller competitors and to make acquisitions of small 
concerns by the thousands. The number of independent dairies in the 
past 30 years has been reduced from 2,427 to 1,500. In most instances 
the smaller concerns have been squeezed until they were compelled to 
sell. Then their facilities or their entire corporation were purchased 
by such large concerns as National Dairy Products Corp., Borden’s, 
Foremost, and Beatrice. Large retail chains such as A. & P., Safeway, 
and Kroger’s have also made large-scale acquisitions in the retail food 
industry and these concerns also have expanded their operations in 
the ae and marketing of agricultural products. 

These monopolistic giants continue to tighten their stranglehold on 
the American economy while the Justice Department seems to be very 
little concerned about that which is happening. During this period 
the price which the farmer receives for his product continues to go 
down and the price which the housewife is compelled to pay continues 
to rise sharply. 

Congress has found it in the national interest to help farmers to 
help themselves by encouraging them to organize their producer co- 
operatives in order that they might better their own condition and 
reduce the unreasonably high charges which are added to their prod- 
uct from the time it leaves the farmers’ hands until it reaches the 
housewife. 

Congress has seen fit to set up the Farm Credit Administration and 
the bank for cooperatives to help farmers acquire necessary capital 
to achieve these purposes. 

Yet, while the Department of Justice cannot be very much con- 
cerned with the rapid growth of certain billion-dollar giants who are 
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snufling out independent competition across the width and breadth of 
the land almost daily, Justice is hard at work seeking to make new law 
on what is to be a rather extensive program of — farm co- 
operatives which are scarcely able to maintain themselves when con- 
fronted with the enormous economic power of these concerns to which 
I have referred. 

The bill which I introduced had the purpose of stating the law as I 
believe it to be. Subsequent to the introduction of the bill, the Justice 
Department sent in a letter opposing the bill. The Justice letter would 
remanes to convey the impression that vast changes of the law were 
intended by the bill which I introduced. 

This is not my intention. 

It is my belief that farmers and farm cooperatives are exempt from 
the antitrust laws except insofar as they engage in conspiracies and 
collusion with persons who are not farmers. That is what I believe 
Congress intended when it passed the Clayton Act in 1914 and the 
Capper-Volstead Act in 1922. That is what I believe the Supreme 
Court will tell the Justice Department when the case which it presently 
has on appeal reaches the Supreme Court. 

Nevertheless, the right of farm cooperatives to make acquisitions 
of existing facilities in competition with the monopolistic giants of the 
food processing and distributing industries is not yet clear in the 
law. 

Perhaps that right does not exist under law. If the right does not 
exist, I believe Congress would want it that way and Congress would 
want to make it clear as soon as possible. 

Here is chapter 12, section 1141, of the United States Code, better 
known as the Agricultural Marketing Act. Under this law, Congress 
declares it to be its policy to encourage farmers to organize coopera- 
tives and to make desirable loans in order that farmers may obtain 
facilities to process and handle their product. Unfortunately, this 
act does not expressly state that an incorporated farm cooperative may 
acquire the stock or the assets of a corporation which owns the very 
kind of facilities which farmers would seek to obtain. 

Let me just read to you, Mr. Chairman, from title 12, section 1141, 
to which I have referred. I will read the pertinent section to support 
what I am saying here: 


(a) It is declared to be the policy of Congress to promote the effective mer- 
chandising of agricultural commodities in interstate and foreign commerce so 
that the industry of agriculture will be placed on a basis of economic equality 
with other industries, and to that end to protect, control, and stabilize the 
currents of interstate and foreign commerce in the marketing of agricultural 
commodities and their food products— 

(1) By minimizing speculation. 

(2) By preventing inefficient and wasteful methods of distribution. 

(3) By encouraging the organization of producers into effective associa- 
tions or corporations under their own control for greater unity of effort in 
marketing and by promoting the establishment and financing of a farm 
marketing system of producer-owned and producer-controlled cooperative 
associations and other agencies. 


And now in that same section, Mr. Chairman, I turn to subsection 
(e), and I will read as follows: 


Upon upplication by any cooperative association the administration is author- 
ized to make loans to it from the revolving fund to assist in— 
(1) The effective merchandising of agricultural commodities and food 
products thereof and the financing of its operations ; 
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(2) The construction or acquisition by purchase or lease, or refinancing 
the cost of such construction or acquisition, of physical facilities. 

Mind you, it says “acquisition.” 

Mr. Chairman, Congress has repeatedly appropriated money in pur- 
suance of this act to help farmers acquire just the kind of facilities 
that some people do not want them to have, and I direct your atten- 
tion to the fact that this says not only construction but also acquisi- 
tion by purchase of facilities. 

During the past 30 years, National Dairy Products Corp., Borden’s 
Beatrice, and Foremost have acquired 1,100 dairies and dairy products 
companies. In the absence of the bill which I am advocating, there 
would be a legal question mark upon the right of a farm cooperative 
to acquire any of these same facilities. 

Make no mistake about it, gentlemen of the committee, these acquisi- 
tions of dairies and processing facilities by the corporate giants of the 
American food industry are taking place almost daily. Most of these 
facilities can be purchased much more cheaply than erecting new fa- 
cilities and obtaining the market which goes with the old facilities. 
Insofar as the independent dairy, cannery, or packing plant is con- 
cerned, the fact that any of them in distress may be able to sell to 
a farm cooperative offers them one more prospect of obtaining the 
fair value of their plant and business if they are forced into distressed 
conditions by the type of discriminatory pricing, which we have seen 
used all too often the giants in this business. Otherwise, the in- 


dependents might be forced to sell out at a complete sacrifice. 
Naturally, I can understand why the giants of retail food industr 
and the giants of the — industry are opposed to the bill whic 


I have introduced. They don’t want competition from anybody—in- 
dependents, cooperatives, or anybody else. They want the whole 
thing to themselves as quick as they can get it that way. And they 
are undoubtedly happy about the situation where the Antitrust Divi- 
sion of the Department of Justice exerts its efforts bearing down on 
mere tadpoles while the sharks gobble up everything in the pond. 

If they can keep Justice busy prosecuting farm cooperatives, it 
will serve a double purpose. It will keep down the only group which 
shows any prospect of offering these growing monopolies any new 
competition and it increases the possibility that no one will bother 
them while their mergers, acquisitions and consolidations continue. 

I have brought with me a number of exhibits which I would like to 
put in the record at the proper time to show the rapid growth of the 
monopolistic giants of the processing and the food retailing industry 
as well as their plans for future expansion. I also have with me 
certain information showing the disappearance of independent dairies 
from the food processing industry. 

I am not surprised that independent dairies are opposing my bill. 
Those people find themselves at the mercy of Sealtest—which is 
National Dairy Products—Borden’s, Foremost, and Beatrice. In 
many instances the plight of the independent dairies is pitiful already 
and it will get worse rapidly. They are not going to fight these giants 
except when they are compelled to do it and when that event occurs, 
they tend to do it in a fashion of every man for himself. 
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The independents, no more than the large nationwide concerns, 
want additional competition from farm cooperatives. In some cases, 
the independents would probably like competition from farm coop- 
eratives even less than from some of the majors because the tendency 
on the part of farm cooperatives is to return as much of the money 
back into the pocket of the producer as they possibly can. Wherever 
they can provide a service which will reduce the retail markup and 
make it possible for the farmer to have a better share of the dollar 
which the housewife pays, they are going to do it. 

As you gentlemen on this committee know, the share of the con- 
sumer’s dollar which the farmer has been getting has gone steadily 
down. Itisstill going down. 

One of the problems which confronts the Congress is that recog- 
nizing the desirability of a higher share of that food dollar going 
to the farmer, Congress is unable to get it for him in those ways 
which recognize the traditional concepts of American capitalism. 
One of the best ways that Congress has found to help the farmer 
within the existing pattern of our economy is to help him to process 
and merchandise his own product. Thereby he is able to obtain 
a better market for his product; by preventing the middleman from 
beating him too badly on his price, the farmer is able to obtain a 
better income. 

The type of hobgoblins which have been dreamed up against the 
bill I have introduced are absolutely ridiculous. We a seen the 

icture drawn of farm cooperatives acquiring the great Atlantic & 
acific Tea Co. and Safeway. How ridiculous can people get? 

If all the farmers in America should pool their cash and borrow 
every nickel which their credit could obtain for them short of placing 
themselves under a sudden foreclosure, they couldn’t muster enough 
cash to buy either of these concerns. As a matter of fact, if either 
situation were possible, it would be more likely that the A. & P. 
could buy up the net value of all the American farms. 

Farm cooperatives are owned by local producers. As producing 
units they could be compared to hometown, home-owned companies, 
in which no stockholder owned more than a few shares of stock. 
While we have large numbers of farm cooperatives, there is no cen- 
tral control or direction. Products which farm cooperatives sell 
are produced so broadly and by so many producers that the mere 
operation of the law of supply and demand makes it practically 
impossible for them to control the market and unduly enhance the 
price. In fact, although the Secretary of Agriculture has had the 
power since 1922 to issue a cease and desist order where farm coopera- 
tives are successful in enhancing their price unduly, I know of no 
instance in which this power has been exercised and I am sure that 
it has not been used often—if ever. Farmers are so numerous 
and so widely scattered that they are unable to act collectively to 
control the supply of their product without the intervention of the 
Secretary of Agriculture and various agencies of the U.S. Govern- 
ment to make it possible to achieve this result unless in isolated in- 
stances there are plenty of safeguards in the hands of the Secretary of 
Agriculture whenever that may occur. 

herefore, after all the smokescreen and window dressing is brushed 
away the issue is simply the question of whether Congress wishes to 
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permit a farm cooperative to acquire a dairy, cannery, warehouse, or 
any other existing cae that may be for sale if that facility is avail- 
able to process and distribute the farmer’s product. Such acquisitions 
go on from day to day by the large corporate giants with whom farm 
cooperatives must compete. Justice can’t be bothered to do anything 
about them when achieved by the corporate giants. 

This bill which I have introduced would merely give farm coopera- 
tives the same opportunity. 

If it is asking too much for farmers to have this opportunity, then I 
would suggest that the committee report the measure which I have 
introduced with the modification that when the Secretary of Agricul- 
ture has approved a purchase by a farm cooperative, this acquisition 
shall not be prosecuted by the Justice Department. After all, when 
the Civil Aeronautics Board authorizes one airline to acquire another 
airline, this is beyond the jurisdiction of the Justice Department. 
Congress recently passed a bill to permit the Comptroller of the Cur- 
rency to authorize one bank to acquire the stock and assets of another 
bank. The Federal Communications Commission can authorize one 
television station to acquire another. The Interstate Commerce Com- 
mission can authorize a railroad to acquire another railroad or a truck- 
ing line to merge with another trucking line. If these multimillion 
dollar mergers can be authorized by the agency which regulates their 
activities without the intervention of the Justice Department to prose- 
cute these mergers and acquisitions, then certainly farmers, acting 
through their farm cooperatives should be permitted to have the bene- 
fit of the same principle. 

I have certainly not been one of those to contend that Secretary Ben- 
son was one of the greatest farmers’ friends to occupy the position as 
Secretary of Agriculture. Nevertheless, his sympathy for the farmer 
has greatly exceeded that of our Republican Attorney General. 

We have seen it come to pass that the Department of Agriculture 
under Secretary Benson has actually placed its stamp of approval on 
an acquisition by a farm cooperative only to see the same acquisition 
prosecuted by the Justice Department. If there are some undesirable 
economic consequences to be anticipated from the acquisition by a 
farm cooperative, then the Secretary of Agriculture should think 
about those things before he approves the loan or otherwise gives his 
approval to such an acquisition. I feel sure that he has done so and 
I would insist that he doso in the future. 

I have drafted language to carry this principle into effect, if the 
committee should see fit to report it. This language would go beyond 
what I had originally suggested, to give the Secretary of Agriculture 
the power to sihemesinelt prevent an acquisition by a farm coopera- 
tive if he felt that the acquisition would not be in the public interest. 

As most of you know, I have for a number of years been chairman 
of the Antimonopoly Subcommittee of the Senate Select Committee 
on Small Business. The continued growth of monopoly has been of 
serious concern to me. Whatever I can do to prevent the growth or 
the power of monopolies in the American economy, I am very anxious 
to do. I believe that this bill will be a long stride in that direction by 

reventing a mere handful of large corporations controlled in New 
ork City from acquiring an economic strangle hold on the farmer 
and the housewife alike. 
45256—59——2 
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I am very distressed that the Justice Department spends most of 
its time working in the wrong direction, particularly insofar as this 
problem is concerned. It is my fervent ce that by passage of the 
measure which I have recommended to this body, that we can at least 
stop Justice from proceeding in the wrong irection even though 
their achievements in the right direction prove to be disappointingly 
small. 

In summary, Mr. Chairman, let me attempt to place the law of this 
matter in a context where it can be most easily understood. 

Congress started out with the Sherman Antitrust Act, an act which 
was never intended to apply to labor unions and farmer associations. 

I have here the pertinent provisions of the Sherman Act for your 
examination and I ask that they be inserted in the record. 

An able Republican Attorney General successfully misused the 
language of the Sherman Act to make it applicable to labor unions. 
While technically these labor unions, the Danbury Hatters to be exact, 
constituted a conspiracy and restraint of trade by walking out on 
strike, it had never been the intention of Congress to apply the lan- 
guage of this act toa labor union. 

The act was found to be defective in that it failed to catch the dis- 
criminatory pricing methods employed by large corporations and its 
—— was so broad that it could be applied not only to labor 
unions but also to farm associations and farmer cooperatives. There- 
fore, in 1914, Congress amended the law to tighten it insofar as large 
trading pon. yy worse were concerned and to provide that labor organ- 
izations and farm associations were not to be regarded as organiza- 
tions in restraint of trade. I have here the pertinent terms of the 
Clayton Act which set forth the congressional intent along that line. 
It will be noted that the same Clayton Act which exempted farmer 
associations from the Sherman Act expressly provided that one corpo- 
ration could not acquire the stock or assets of another if the effect 
might be to substantially lessen competition. Under the very terms 
of the act it would appear that an association of farmers, if unincorpo- 
rated, could acquire the assets of a corporation although such acqui- 
sition might tend to deny a market to other farmers. 

Therefore, the Clayton Act, standing alone, would appear to bar 
farmers from doing in the corporate form that which they could do 
as individuals. 

Then, in 1922, Congress passed the Capper-Volstead Act. This 
act gave farm associations the right to do in the corporate that which 
they did not have the power to do except as individuals. This act 
also provided safeguards to protect the public in the event that farmer 
associations, whether incorporated or unincorporated, should so re- 
strain trade that their price was unduly enhanced. I submit here the 
language of the Capper-Volstead Act. 

Senator Jorpan. You would like to insert that in the record at this 
point in your testimony ? 

Senator Lone. Yes, Mr. Chairman. I think it would be well that 
these quotations from the Sherman Antitrust Act, the Clayton Act, 
and the Capper-Volstead Act appear consecutively so the committee 
can see how the language of these acts compare and how the intent of 
Congress developed. 
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(The Capper-Volstead Act and the quotations referred to follow :) 


PERTINENT QUOTATIONS FrRoM SHERMAN ANTITRUST ACT 


Section 1: “Every contract, combination in the form of trust or otherwise, or 
conspiracy in restraint of trade or commerce among the severa? states or with 
foreign nations, is declared to be illegal.” 

Section 2: “Every person who shall monopolize or attempt to monopolize or 
combine or conspire with any other person or persons to monopolize any part 
of the trade or commerce among the several states or with foreign nations, shall 
be deemed guilty of a misdemeanor.” 

Section 3: “Every contract, combination in the form of trust or otherwise, or 
conspiracy in restraint of trade or commerce in any territory of the United 
States or of the District of Columbia, or in restraint of trade or commerce be- 
tween any such territory and another, or between any such territory or terri- 
tories and any state or states or the District of Columbia or with foreign na- 
tions, or between the District of Columbia and any state or states or foreign 
nations, is declared illegal.” 


PERTINENT QUOTATIONS FROM CLAYTON ACT 


15 U.S. Code 17: “Nothing contained in the anti-trust laws shall be construed 
to forbid the existence and operation of labor, agricultural or horticultural or- 
ganizations instituted for the purpose of mutual help and not having capital 
stock or conducted for profit, or to forbid or restrain individual members of 
such organizations from lawfully carrying out the legitimate objects thereof, 
nor shall such organizations or the members thereof be held or construed to be 
illegal combinations or conspiracies in restraint of trade under the anti-trust 
laws.” 

15 U.S. Code 18: “No corporation engaged in commerce shall acquire, directly 
or indirectly, the whole or any part of the stock or any other share capital, and 
no corporation subject to the jurisdiction of the Federal Trade Commission shall 
acquire the whole or any part of the assets of another corporation engaged also 
in commerce, where, in any line of commerce in any section of the country, the 
effect of such acquisition may be substantially to lessen competition or to tend 
to create a monopoly.” 


CHAPTER 12. ASSOCIATIONS OF AGRICULTURAL PRODUCERS 
Sec. 


291, Authorization of associations ; powers. 


292. Monopolizing or restraining trade and unduly enhancing prices prohibited; remedy 
and procedure. 


Sec. 291. Authorization of associations; powers. 


Persons engaged in the production of agricultural products as farmers, 
planters, ranchmen, dairymen, nut or fruit growers may act together in associa- 
tions, corporate or otherwise, with or without capital stock, in collectively 
processing, preparing for market, handling and marketing in interstate and 
foreign commerce, such products of persons so engaged. Such associations may 
have marketing agencies in common; and such associations and their members 
may make necessary contracts and agreements to effect such purposes: Provided, 
however, That such associations are operated for the mutual benefit of the mem- 
bers thereof, as such producers, and conform to one or both of the following 
requirements : 

First: That no member of the association is allowed more than one vote 
because of the amount of stock or membership capital he may own therein, or, 

Second: That the association does not pay dividends on stock or membership 
capital in excess of 8 per centum per annum. 

And in any case to the following; 

Third: That the association shall not deal in the products of nonmembers to 


an amount greater in value than such as are handled by it for members (Feb. 
18, 1922, ch. 57, sec. 1, 42 Stat. 338). 
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CROSS REFERENCES 


“Cooperative association of producers” defined, see section 2 of this title. 

Cooperative marketing, see sections 451-457 of this title. 

Sec. 292. Monopolizing or restraining trade and unduly enhancing prices prohibited; remedy and 
procedare. 

If the Secretary of Agriculture shall have reason to believe that any such 
association monopolizes or restrains trade in interstate or foreign commerce to 
such an extent that the price of any agricultural product is unduly enhanced 
by reason thereof, he shall serve upon such association a complaint stating his 
charge in that respect, to which complaint shall be attached, or contained 
therein, a notice of hearing specifying a day and place not less than thirty 
days after the service thereof, requiring the association to show cause why an 
order should not be made directing it to cease and desist from monopolization or 
restraint of trade. An association so complained of may at the time and place 
so fixed show cause why such order should not be entered. The evidence given 
on such a hearing shall be taken under such rules and regulations as the 
Secretary of Agriculture may prescribe, reduced to writing, and made a part 
of the record therein. If upon such hearing the Secretary of Agriculture shall 
be of the opinion that such association monopolizes or restrains trade in inter- 
state or foreign commerce to such an extent that the price of any agricultural 
product is unduly enhanced thereby, he shall issue and cause to be served upon 
the association an order reciting the facts found by him, directing such associa- 
tion to cease and desist from monopolization or restraint of trade. On the 
request of such association or if such association fails or neglects for thirty 
days to obey such order, the Secretary of Agriculture shall file in the district 
court in the judicial district in which such association has its principal place 
of business a certified copy of the order and of all the records in the proceeding, 
together with a petition asking that the order be enforced, and shall give notice 
to the Attorney General and to said association of such filing. Such district 
court shall thereupon have jurisdiction to enter a decree affirming, modifying, 
or setting aside said order, or enter such other decree as the court may deem 
equitable, and may make rules as to pleadings and proceedings to be had in 
considering such order. The place of trial may, for cause or by consent of 
parties, be changed as in other causes. 

The facts found by the Secretary of Agriculture and recited or set forth in 
said order shall be prima facie evidence of such facts, but either party may 
adduce additional evidence. The Department of Justice shall have charge of 
the enforcement of such order. After the order is so filed in such district court 
and while pending for review therein the court may issue a temporary writ of 
injunction forbidding such association from violating such order or any part 
thereof. The court may, upon conclusion of its hearing, enforce its decree by 
a permanent injunction or other appropriate remedy. Service of such complaint 
and of all notices may be made upon such association by service upon any 
officer or agent thereof engaged in carrying on its business, or on any attorney 
authorized to appear in such proceeding for such association, and such service 
shall be binding upon such association, the officers, and members thereof (Feb. 18, 
1922, ch. 57, No. 2, 42 Stat. 388). 

Senator Lone. It will be noted that the remedies against farmers 
under the Capper-Volstead Act are not nearly so severe as those 
against corporations trading in interstate commerce. The act recog- 
nizes on its face that action by farmer associations tend to restrain 
trade in certain respects. Certainly farm cooperatives tend to guar- 
antee members of the association better marketing advantages than 
nonmembers. Likewise, farmer associations will undertake to acquire 
a better price for their product if it is within their power to do it. 

It is clear under the Capper-Volstead Act that Congress at that 
time was not fearful of the consequences of the domination of a market 
by a producer association so long as the price to the consumer was 
reasonable. Therefore, Congress made it clear that the Secretary of 
Agriculture should act when it found that two conditions exist: First, 
a restraint on trade or a tendency toward monopoly in a particular 
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area; and, second, an undue enhancement of the price which farmers 
were receiving. 

In other words, the Capper-Volstead Act did not appear to fear a 
strong producer association so long as the public was protected in the 
price of the product. Subsequently, Congress passed laws to help 
farmers acquire facilities and acquire capital to operate cooperative 
and farmer associations. 

Now, all I am really seeking to do is to make it clear that the Capper- 
Volstead Act supersedes the Clayton Act. In other words, where the 
Clayton Act forbids an acquisition by a corporation which might tend 
to lessen competition, and the Capper-Volstead Act, which was passed 
subsequently, permits a farmer-owned corporation to do some of those 
very things which are forbidden to other corporations under the 
Clayton Act, subject to lesser penalties and lesser liabilities if found 
to be in violation, it would simply be my purpose to make it clear that 
the exemption given to a farmer-owned corporation applied to an 
acquisition which would be forbidden under other conditions. 

This is what I believe Congress intended by the Capper-Volstead 
Act and this is what I believe we should achieve. It is not my purpose 
to otherwise interfere with the undertakings of the Justice Department 
to prosecute farm cooperatives. I do not for a moment seek to set 
aside the decision of the Supreme Court in the United States v. 
Borden Company, in which the Court stated quite clearly that exemp- 
tions applying to farmers did not permit them to engage in con- 
spiracies with corporations which are not composed of farmers, city 
officials, labor unions, retailers, or other groups. I only propose that 
farmers, subject to the limitations imposed upon them, should have 
the power to acquire facilities necessary to process and merchandise 
their product. This should be their right whether the acquisition 
occurs by means of constructing new facilities or buying existing ones. 

And now, Mr. Chairman, I would like to put in the record some 
information I have here. 

I would like to put into the record a memorandum which I pre- 
pared showing the acquisitions that have been occurring by these large 
concerns that I have been referring to in the food-processing industry 
and the related industry by A. & P., Safeway, Krogers, and also in 
the dairy industry by the Big Four corporations to which I have 
referred. I would like to submit that memorandum, referring to the 
more than 1,100 acquisitions that I have mentioned. 

Senator Jorpan. The material will be placed in the record in the 
order presented. 

Senator Lona. I would also like to place in the record an article 
appearing in the Progressive magazine which discusses the tremend- 
ous reduction in the number of independent dairies and the fantastic 
growth and the monopolistic tendencies of these large concerns that I 
have referred to. 

Senator Jorpan. So ordered, to be inserted in the record. 

Senator Lone. Mr. Chairman, while the Department of Justice has 
not done anything that I know of about the acquisitions by these large 
concerns, it 1s fortunate that the Federal Trade Commission under the 
powers of that Commission have been trying to do something about 
the situation—very slowly, because they cannot act under the Sherman 
Act, but they can act under the Federal Trade Commission Act and 
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also the Clayton Act. I would like to submit here with the hope it 
will appear in the record, the complaints that have been filed by the 
Federal Trade Commission against these large corporations to which I 
made reference. 

Senator Jorpan. Senator, would you like those in their entirety ? 

Senator Lone. Well, they are not very long, Mr. Chairman. 

Senator Jorpan. That is all right. 

Senator Lone. And I believe it would be just as well that they do 
appear here. I have particularly in mind that this material describes 
these concerns in detail and I think it supports the statements that I 
make. These are just recent acquisitions, as you can see by looking 
at these, and you can tell what these people are up to on a nationwide 
basis. They do not want to form cooperatives, but they are doing it 
merely just by going ahead and acquiring these concerns. 

Senator Jorpan. It will be filed for the record. 

(The complaints are as follows:) 


UnitTep STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 
Docket No. 6651 
IN HE MATTER OF NATIONAL DarRy Propucts CorpP., A CORPORATION 


COMPLAINT 


The Federal Trade Commission, having reason to believe that the party 
respondent named in the caption hereof and hereinafter more particularly 
designated and described, has violated and is now violating the provisions of 
section 5 of the Federal Trade Commission Act (United States Code, title 15, 
sec. 45) and section 7 of the Clayton Act (United States Code, title 15, sec. 18) 
as amended and approved December 29, 1950, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint charging as follows: 

PARAGRAPH 1. Respondent, National Dairy Products Corp., hereinafter re- 
ferred to as “National” is a corporation organized and existing under the laws 
of the State of Delaware, with its principal office and place of business located 
at 260 Madison Avenue, New York 17, N.Y. 

Par. 2. National is a holding company and an operating company. National 
and its subsidiaries, which are either owned or controlled by National, are 
engaged principally in the purchase, manufacture, processing, and distribution 
of dairy products throughout the United States, Canada, and many foreign 
eountries. National is the largest company engaged in the dairy products 
industry in the United States. National and its subsidiaries are engaged in 
commerce, as “commerce” is defined in the Clayton Act and the Federal Trade 
Commission Act. 

Par. 3. A substantial portion of the growth of National and its subsidiaries 
has been through mergers and acquisitions. Beginning with 1924, National 
initiated a policy of expansion by acquiring a large number of concerns engaged 
in practically all branches of the dairy products industry. By 1950, prior to 
the time that section 7 of the Clayton Act was amended, National had acquired 
over 400 concerns engaged in the purchase, manufacture, processing, and dis- 
tribution of fluid milk, ice cream, cheese, butter, and condensed and evaporated 
milk. Primarily as a result of said acquisitions, National’s net sales increased 
from $20,180,892 in 1924 to $906,641,022 in 1950. National followed a pattern 
of acquiring dairy concerns in selected localities, strengthening its position in 
these localities by additional acquisitions, branching out by acquiring companies 
in nearby localities, consolidating its local acquisitions into broad regional or 
district organizations, bringing into the fold leading companies in the major 
regions, and, by this steady pattern of encroachment, becoming a nationwide 
organization with a substantial share of the purchasing, manufacturing, process- 
ing, and distribution of dairy products. 

Par. 4. National and its subsidiaries are primarily engaged in the purchase, 
manufacture, processing, and distribution of a diversified line of dairy products. 
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National’s business is conducted through various product divisions, subsidiaries 
and affiliated companies. 

National’s milk divisions and milk processing and distribution subsidiaries 
process and sell milk, concentrated fresh milk, chocolate milk, buttermilk, cream, 
butter, eggs, cottage cheese, special milks, and other dairy products to both 
wholesale and retail accounts in the East, Midwest, South and the District of 
Columbia. 

National’s ice cream division and subsidiaries manufacture and sell a diversi- 
fied line of frozen desserts under numerous brand names in various parts of 33 
States and the District of Columbia. The ice-cream subsidiaries operate 194 
plants located in 32 States and the District of Columbia. 

National’s butter division distributes and sells butter in New York, Indiana, 
Tennessee, Illinois, Massachusetts, Alabama, Nebraska, and Ohio. The butter 
subsidiaries operate 26 plants in 11 States, viz., Alabama, Illinois, Indiana, Kan- 
sas, Kentucky, Missouri, Nebraska, New York, Ohio, South Dakota, and Tennessee. 

Kraft Foods Co., a subsidiary, purchases, ages, imports, manufactures, and 
processes cheese and cheese products which are sold throughout the United 
States and in practically all foreign countries. Kraft Foods Co. also manufac- 
tures margarine, mayonnaise, salad oil, “Miracle Whip” and other salad dress- 
ings, and various other products used in the manufacture of foods and animal 
and poultry feeds. 

Other products of National’s subsidiaries include refined vegetable oils and 
their byproducts, shell and frozen eggs, milk powder, malted milk, concentrated 
milk, condensed milk, ice-cream mix, whey powder, caramel candy, mustard, 
casein, emulsifiers, stabilizing agents, and certain specialized products used in 
pharmaceuticals and for certain other industrial purposes. 

Kraft Foods Co. conducts an extensive national advertising program in con- 
nection ‘With the sale of its products. National’s trademark, Sealtest, under 
which many of National’s subsidiaries process and distribute dairy and other 
food products, is emphasized through national advertising and other promo- 
tional activities. 

Par. 5. National’s net sales for all products increased from approximately 
$906 million in 1950 to $1,260 million in 1955, an increase of $354 million, or 
89 percent. 

National’s fluid milk sales increased from approximately $272 million in 1950 
to approximately $453 million in 1955, an increase of approximately $181 million, 
or 66 percent. 

National's sales of frozen desserts increased from approximately $135 million 
in 1950 to approximately $201 million in 1955, an increase of approximately 
$66 million, or 48 percent. 

A substantial portion of the aforesaid increases in sales resulted directly from 
the acquisitions hereinafter described. 

Par. 6. In a series of transactions beginning in January 1951 National and 
certain of its subsidiaries have acquired all or part of the stocks or assets 
of the following-named corporations engaged in the purchase, manufacture, 
processing, or distribution of dairy products. When used herein the term 
“dairy products” shall include one or any number of the following products: 
Milk, cottage cheese, cream, ice cream, cheese, butter, powered milk, ice cream 
mix, canned fresh milk, frozen desserts, and evaporated milk. All of the ac- 
quired corporations at the time of the said acquisitions, in the regular course 
of business, either purchased, manufactured, processed, or distributed dairy 
products in and throughout the various States of the United States or purchased 
and received shipments of dairy products or equipment related to the manu- 
facture, processing or distribution of dairy products from producers, suppliers, 
manufacturers, or processors located throughout the United States. All of the 
acquired corporations, prior to and at the time of the acquisitions, were engaged 
in commerce, as “commerce” is defined in the Clayton Act and the Federal Trade 
Commission Act. Such acquisitions include the following: 


1951 
(1) Cokers Pedigreed Seed Co., Hartsville, S.C. 


1952 


(2) Spring Valley Butter Co., 2582 Penn Street, Kansas City, Mo. 
(3) Versailles Farm Products Co., 6135 Manchaster, St. Louis, Mo. 
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(4) McCluer Cheese Co., Springfield, Mo. 

(5) Schlosser Bros., Inc., 705 East Market Street, Indianapolis, Ind. 

(6) Avon Dairy, Inc., 680 Woodward Avenue, Rochester, Mich. 

(7) Ballard Ice Cream Co., Inc., 315 North Alabama Street, Indianapolis, fnd. 


1953 


(8) Premier Industries, Inc., Second and Madison Streets, Covington, Ky. 
(9) United Dairy Farms of Albany, Inc., 581 Livingston Avenue, Albany, N.Y. 
(10) Beale Dairy, Inc., 20-22 Mesmer Street, Buffalo, N.Y. 


1954 


(11) White Ice Cream & Milk Co., Wilmington, N.C. 

(12) Plains Creamery, Inc., box 30, Amarillo, Tex. 

(13) Ideal Pure Milk Co., Inc., 201 Southeast Eighth Street, Evansville, Ind. 

(14) Ak-Sar Ben Ice Cream Co., care of Velvet-Rich Ice Cream Co., Irving: 
ton, Nebr. 

(15) Dairymen’s League Cooperative Association, Inc, 100 Park Avenue, 
New York, N.Y. 

(16) Peoria Creamery Co., and Jacksonville Creamery Co., 521 South Wash- 
ington Street, Peoria, Il. 

(17) Smith & Cutbush, Inc., 61 Hyde Boulevard, Ballston Spa, N.Y. 


1955 


(18) Garden Farm Dairy, Inc., box 363, Denver, Colo. 

(19) Indiana Condensed Milk Co., Inc., 320 North Meridian Street, Indian- 
apolis, Ind. 

(20) Mooo Shops, Inc., 1 Gateway Center, Pittsburgh, Pa. 


1956 


(21) Beatrice Foods Co., Cadillac, Mich. : 

Par. 7. In a series of transactions beginning in January 1951 National and 
certain of its subsidiaries acquired all or part of the assets of 18 dairy products 
concerns, located in 11 States, which were individually owned and were not 
corporations. Such acquisitions include the following: 

(1) Dean Dairy, 834 Boston Post Road, Weston, Mass. 

(2) Shelley Dairy Co., 330 South Pine Street, Lima, Ohio. 

(3) Bob E. Lewis, 1432 Charles Street, Huntington, Ind. 

(4) Arthur Carey, Huntington, Ind. 

(5) Giles County Dairy Products Co., Pulaski, Tenn. 

(6) Vincent J. and Ruth Snell, 182 East Shore Drive, Whitmore Lake, Mich. 

(7) Hirschman Dairy, Fifth and Summer Streets, Florence, N.J. 

(8) Shamrock Creamery Co., Pontiac, Mich. 

(9) Woy’s Ice Cream, Everett, Pa. 

(10) Pure Food Ice Cream Co., 119 Main Street, La Crosse, Wis. 

(11) Shelbyville Pure Milk Co., North Main Street, Shelbyville, Tenn. 

(12) Finis and Sadie Hunt, Clarksville, Tenn. 

(18) Gaylord W. and Doris M. Green, 127 West Summit Street, Chelsea, 
Mich. 

(14) Community Dairy Co., 695 Atlantic Avenue, Bast Rochester, N.Y. 

(15) Imperial Dairy Products Co., Cohoes, N.Y. 

(16) Irvington Dairy, in care of Velvet-Rich Ice Cream Co., Irvington, Nebr. 

(17) Jay F. Bowman, 735 East End Avenue, Lancaster, Pa. 

(18) Hilldale Dairy, Dubuque, Iowa. 

Par. 8. On June 5, 1952, National acquired the stock and assets of the Humko 
Co., Memphis, Tenn. 

The Humko Co. was incorporated under the laws of Tennessee in 1935. Humko 
was engaged in commerce, as “commerce” is defined in the Clayton Act and 
Federal Trade Commission Act. 

Humko refines, processes, and sells to the margarine, salad oil, and salad 
dressing industries edible vegetable oils. It also produces and sells shortening 
for the use of the commercial baking industry and shortening and packaged 
salad oil for household use. The Humko Co.’s sales in 1951 totaled $71,187,159. 
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Par. 9. National’s great size and financial resources, in relation to that of its 
competitors, together with its product and geographical diversification, may give 
and have given National the power, in the course and conduct of its business, to 
do ainong other things the following: 

(a) Expend substantial sums to make interest- or non-interest-bearing loans 
to customers and potential customers. 

(b) Make loans of equipment and facilities in substantial amounts to its 
customers and potential customers. 

(c) Sell equipment and facilities to customers and potential customers at 
prices that are substantially less than the market value of said equipment and 
facilities. 

(d@) Pay substantial sums in the form of rebates to customers and potential 
customers in advance of being earned. 

(e) Make substantial payments to customers and potential customers in the 
form of gifts or gratuities. 

(f) Expend substantial sums for performing service of value for its customers, 
e.g., repainting the customers’ establishment. 

(g) Charge favored customers and potential customers discriminatory prices. 

(hk) Expend substantial sums to promote its various brands through adver- 
tising and other promotions. 

(i) Hire key employees of competitors eliminated through National’s 
acquisitions. 

(j) Enter into express or implied agreements or understandings with cus- 
tomers and potential customers which may have and do have the effect of exclud- 
ing competitors. 

Par. 10. The acquisitions listed in paragraphs 6 and 7, either individually or 
collectively, may have the effect of substantially lessening competition or tend- 
ing to create a monopoly in the folowing ways, among others: 

(a) Industrywide concentration of the purchase, manufacture, processing or 
distribution of dairy products has been increased ; 

(bo) Actual and potential competition between National and the acquired 
corporations in the purchase, manufacture, processing, or distribution of dairy 
products may be or have been eliminated ; 

(c) The acquisitions by National may enhance National’s competitive ad- 
vantage in the purchase, manufacture, processing or distribution of dairy 
products to the detriment of actual or potential competition ; 

(d) The acquisitions provide National with additional facilities which Na- 
tional may utilize to extend practices identical or similar to these hereinbefore 
described in paragraph 9 to the detriment of actual or potential competition ; 

(e) Competitive manufacturers, purchasers, processors, or distributors, of 
dairy products may be foreclosed from a substantial segment of the market in 
that National has eliminated the acquired corporations as potential suppliers or 
customers ; 

(f) Independent business concerns have been eliminated from the Dairy Prod- 
ucts Industry ; 

(g) Actual and potential competition in the purchase, manufacture, processing, 
or distribution of dairy products may be substantially lessened. 

Par. 11. In addition, the acquisition of the stock and assets of the Humko Co. 
listed in paragraph 8 herein, may have the effect of substantially lessening 
competition or tending to create a monopoly in the following ways, among others: 

(a) Industrywide concentration of the purchase, processing and sale of edible 
vegetable oils for the manufacture of margarine, salad oil, and salad dressing 
has been increased ; 

(b) Actual and potential competition between National and the Humko Co. 
in the processing and sale of shortening and salad oil has been eliminated ; 

(c) The acquisition of the Humko Co. by National may enhance National’s 
competitive advantage in the manufacturing, processing, or distribution of 
margarine, salad oil, and salad dressing to the detriment of actual or potential 
competition ; 

(d) Competitive manufacturers, processors or distributors of margarine, salad 
oil, and salad dressing may be deprived of a source of supply of edible vegetable 
oil in that National may eliminate the Humko Co. as a supplier or potential 
supplier ; 

(e) Actual and potential competition in the purchase, manufacture, processing 
or distribution of margarine, salad oil, and salad dressing may be substantially 
lessened. 
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Par. 12. The foregoing acquisitions alleged and set forth in paragraphs 6 and 
8 constitute a violation of section 7 of the Clayton Act (15 U.S.C. sec. 18). 

Par. 13. The constant and systematic elimination of actual and potential com- 
petitors and otherwise lessening of competition by the means of the acquisitions 
described in paragraphs 6, 7, and 8 herein are all to the prejudice and injury of the 
public and constitute unfair methods of competition and unfair acts and practices 
in commerce within the intent and meaning of section 5 of the Federal Trade 
Commission Act. 

Par. 14. The foregoing acquisitions, acts, and practices, as hereinbefore alleged 
and set forth, constitute a violation of section 5 of the Federal Trade Commission 
Act (15 U.S.C. sec. 45). 

WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade Commission on this 
16th day of October, A.D. 1956, issues its complaint against said respondent. 


NOTICE 


Notice is hereby given you, National Dairy Products Corp., a corporation, 
respondent herein, that the 17th day of December, A.D. 1956, at 10 o’clock is 
hereby fixed as the time and Federal Trade Commission Office, U.S. Court House, 
Foley Square, New York, N.Y., as the place when and where a hearing will be 
had before a hearing examiner of the Federal Trade Commission, on the charges 
set forth in this complaint, at which time and place you will have the right under 
said act to appear and show cause why an order should not be entered requiring 
you to cease and desist from the violations of law charged in this complaint. 

You are notified that the opportunity is afforded you to file with the Commis- 
sion an answer to this complaint on or before the 30th day after service of it 
upon you. Such answer shall contain a concise statement of the facts constitut- 
ing the ground of defense and a specific admission, denial or explanation of each 
fact alleged in the complaint or, if respondent is without knowledge thereof, a 
statement to that effect. 

If respondent elects not to contest the allegations of fact set forth in the com- 
plaint, the answer shall consist of a statement that respondent admits all ma- 
terial allegations to be true. Such an answer shall constitute a waiver of hear- 
ing as to facts so alleged, and an initial decision containing appropriate findings 
and conclusions and an appropriate order disposing of the proceeding shall be 
issued by the hearing examiner. In such answer, respondent may, however, re- 
serve the right to submit proposed findings and conclusions and the right to ap- 
peal under section 3.22 of the Commission’s Rules of Practice for Adjudicative 
Proceedings. 

If any respondent elects to negotiate a consent order, it shall be done in ac- 
cordance with section 3.25 of the Commission’s Rules of Practice. 

Failure to file answer within the time above provided and failure to appear 
at the time and place fixed for hearing shall be deemed to authorize a hearing 
examiner without further notice to respondent, to find the facts to be as alleged 
in the complaint, to conduct a hearing to determine the form of order, and, there- 
after, to enter an initial decision containing such findings and order. 

IN WITNESS WHEREOF, the Federal Trade Commission has caused this, its com- 
plaint, to be signed by its Secretary and its official seal to be hereto affixed, at 
Washington, D.C., this 16th day of October 1956. 

By the Commission. 

[SEAL] Rorert M. PARRIsH, 

Secretary. 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 


Docket No. 6652 


IN THE MATTER OF THE BORDEN CO., A CORPORATION 


COMPLAINT 


The Federal Trade Commission, having reason to believe that the party re- 
spondent named in the caption hereof and hereinafter more particularly desig- 
nated and described, has violated and is now violating the provisions of section 
5 of the Federal Trade Commission Act (U.S.C. title 15, section 45) and section 
7 of the Clayton Act (U.S.C. title 15, section 18) as amended and approved 
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December 29, 19650, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its complaint 
charging as follows: 

PARAGRAPH 1, Respondent, The Borden Co., hereinafter referred to as “Bor- 
den” is a corporation organized and existing under the laws of the State of New 
Jersey, with its principal office and place of business located at 350 Madison 
Avenue, New York, N.Y. 

Par. 2. Borden is primarily an operating company engaged principally in the 
purchase, manufacture, processing, and distribution of dairy products through- 
out the United States and Canada. Borden is the second largest dairy company 
engaged in the dairy products industry in the United States. The company is 
engaged in commerce as “commerce” is defined in the Clayton Act and the Fed- 
eral Trade Commission Act. 

Pak. 3. A substantial portion of the growth of Borden has been through merg- 
ers or acquisitions. Beginning with 1928, Borden initiated a policy of expan- 
sion by acquiring a large number of concerns engaged in practically all branches 
of the dairy products industry. By 1950, prior to the time section 7 of the Clay- 
ton Act was amended, Borden had acquired over 500 concerns engaged in the 
purchase, manufacture, processing, and distribution of fluid milk, ice cream, 
cheese, butter, milk byproducts, and condensed and evaporated milk. Primarily 
as a result of said acquisitions, Borden’s net sales increased from $180,849,994 
in 1928 to $613,763,267 in 1950. Borden followed a patern of acquiring dairy 
concerns in selected localities, strengthening its position in these localities by 
additional acquisitions, branching out by acquiring companies in nearby locali- 
ties, consolidating its local acquisitions into broad regional or district organiza- 
tions, bringing into the fold leading companies in the major regions, and, by 
this steady pattern of encroachment, becoming a nationwide organization with a 
substantial share of the purchasing, manufacturing, processing, and distribu- 
tion of dairy products. 

Par. 4. A portion of Borden’s business is conducted by 11 domestic and 2 
Canadian subsidiaries. The company’s operations are conducted through its 
six product divisions; viz, fluid milk division, ice cream division, manufactured 
products division, cheese division, special products division, and chemical 
division. 

Fluid milk division: The principal products of this division; viz, milk, cream, 
cottage cheese, butter, chocolate drink and orange drink, are manufactured or 
processed in 95 plants and sold in 22 States and 2 Canadian Provinces. 

Ice cream division: The principal products of this division; viz, bulk ice 
cream, packaged ice cream, ice cream novelties and fruit sherbets are manu- 
factured or processed in 62 plants and sold in 32 States and 2 Canadian 
Provinces. 

Manufactured products division: The principal products of this division; viz, 
condensed and evaporated milk, instant coffee, instant hot chocolate, mince- 
meat, powdered milk and malted milk are manufactured in 38 plants and sold 
in 48 States, all of Canada, and many foreign markets. This division also 
operates many milk receiving stations. 

Cheese division: The principal products of this division; viz, natural cheese, 
dessert cheese, process cheese foods, grated cheese, cocktail spreads and bis- 
cuits are manufactured or processed in 22 plants and sold in 48 States, all of 
Canada, and many foreign markets. 

Special products division: The principal products of this division ; viz, animal 
feed supplements, poultry feed supplements, soybean oil, soybean meal, pre- 
scription foods, bakers ingredients, beverage bases, milk sugar, vitamin-mineral 
fortifiers, and cleaning and sanitizing compounds are manufactured or processed 
in 8 plants and sold in 48 States and all of Canada. 

Par. 5. Borden’s net sales for all products increased from approximately $613 
million in 1950 to approximately $810 million in 1955, an increase of $197 mil- 
lion, or 30 percent. 

Borden’s fluid milk sales increased from approximately $220 million in 1950 
to approximately $307 million in 1955, an increase of approximately $87 million, 
or 39 percent. 

Borden’s sales of frozen desserts increased from approximately $107 million 
in 1950 to approximately $122 million in 1955, an increase of approximately 
$15 milion or 14 percent. Frozen desserts, as used herein, includes ice cream, 
ice milk, sherbets, water ices, “mellorine”, and other similar frozen dairy 
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products. A substantial portion of the aforesaid increases in sales resulted 
directly from the acquisitions hereinafter described. 

Par. 6. In a series of transactions beginning in January 1951, Borden 
has acquired all or part of the stocks or assets of the following named corpora- 
tions engaged in the purchase, manufacture, processing or distribution of dairy 
products. When used herein the term “dairy products” shall include one or 
any number of the following products: milk, cottage cheese, cream, ice cream, 
cheese, butter, powdered milk, ice cream mix, canned fresh milk, frozen des- 
serts and evaporated milk. All of the acquired corporations at the time of the 
said acquisitions, in the regular course of business, either manufactured, pur- 
chased, processed or distributed dairy products in and throughout the various 
States of the United States or purchased and received shipments of dairy 
products or equipment related to the manufacture, processing or distribution 
of dairy products from producers, suppliers, manufacturers or processors lo- 
eated throughout the United States. All of the acquired corporations, prior to 
and at the time of the acquisitions, were engaged in commerce, as “commerce” is 
defined in the Clayton Act and the Federal Trade Commission Act. Such ac- 
quisitions include the following: 

1951 


(1) Datson Dairies, Inc., 148 West Street, Orlando, Fla. 
(2) Algona Ice Cream & Candy Factory, Inc., 519 Diagonal Street, Algona, 
Iowa. 
(3) Lindale Dairy Corporation, 124 West Lexington Avenue, High Point, 
N.C. 
1952 


(4) Abdella Ice Cream Co., Inc., 6-8 Elm Street, Gloversville, N.Y. 

(5) Hawthorne Mellody Farms Dairy of Indiana, Inc., 1224 North Capitol 
Avenue, Indianapolis, Ind. 

(6) Oakside Dairy Products, Inc., Route 14, Woodstock, Tl. 

(7) Longhorn Creamery, Inc., 947 South Fourth Street, Abilene, Tex. 

(8) Bassett Dairies, Inc., 1945 North Monroe Street, Tallahassee, Fla. 

(9) Arden Farms Co., 1900 West Slauwon Avenue, Los Angeles, Calif. 

(10) Cooperative Dairies, Inc., Monroe, La. 


1953 


(11) Progress Ice Cream Co., Inc., 989 Huntington Street, Watertown, N.Y. 
(12) Winnebago Cheese Co., 217-229 West Division Street, Fond du Lac, Wis. 
(13) Washington Better Foods, Inc., 1400 Alaskan Way, Seattle, Wash. 

(14) Schaefer Dairy Co., Inc., 2324 East 30th Street, Indianapolis, Ind. 
(15) Ridge Dairies, Inc., Polk County, Fla. 


1954 


(16) Sani-Seal Dairies, Inc., 1743 East Genesee Avenue, Saginaw, Mich. 
(17) Sturtevant Dairy Products Co., 400 16th Street, Rock Island, Ill. 
(18) Pep Creameries, 433 Main Street, Watsonville, Calif. 

(19) McLoran Ice Cream Co., 317 South Spring Street, Tupelo, Miss. 


1955 


(20) Cream-O-Kern, 121 East 21st Street, Bakersfield, Calif. 

(21) Hi-Lan Dairy, Inc., 2341 Second Avenue, Des Moines, Iowa. 

(22) F. H. Soldwedel Co., 301 East Elizabeth Street, Pekin, II1. 

(23) Chenango Ice Cream Co., Inc., 16-18 Waite Street, Norwich, N.Y. 
(24) Clover Farms, Inc., 77 Sedgewick Street, Bridgeport, Conn. 

(25) Everpure, Inc., 1024 East Fairchild, Danville, Ill. 

(26) Farmer’s Dairy Management, Inc., 2707 Dixie Highway, Hamilton, Ohio. 
(27) Skipton Dairy Co., Inc., 755 Worthington Street, Springfield, Mass. 
(28) Santa Maria Dairy Products Co., Route 3, Baton Rouge, La. 

(29) Brandt Dairies, Inc., Barrington, Ill. 

(30) Terry Dairy Products Co., Inc., Little Rock, Ark. 

(31) Clover Brand Dairies, Inc., High Point, N.C. 
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1956 


(32) Sylvan Seal Milk, Inc., Philadelphia, Pa. 

(33) The Continental Frozen Desserts Co., Oxen Hill, Md. 

Par. 7. In a series of transactions beginning in January 1951, Borden acquired 
all or part of the assets of 47 dairy product concerns, located in 17 States, which 
were individually owned and were not corporations. Such acquisitions include 
the following: 

(1) Arthur B. Hall, Haddam, Conn, 

(2) R.J. Webb, Kermit, W. Va. 

(3) Wilson Ice Cream Co., Bloomington, Il. 

(4) Meadowbrook Dairy, Santa Cruz, Calif. 

(5) Blaneo Dairy, Watsonville, Calif. 

(6) Eastland Creamery, Eastland, Tex. 

(7) James Clark, Tucson) Ariz. 

(8) Flint Ideal Dairy, Tucson, Ariz. 

(9) South Texas Producer’s Association, Waco, Tex. 

(10) Quality Dairies, Pensacola, Fla. 

(11) Pipkin Farms Dairy, Lakeland, Fla. 

(12) Vinson’s Dairy, Fort Valley, Ga. 

(13) Modern Creamery, Gilroy, Calif. 

(14) Sam L. Mills, North Little Rock, Ark. 

(15) Scoggins Ice Cream Co., Oklahoma City, Okla. 

(16) Triangle Distributing Co., Carlsbad, N. Mex. 

(17) Harms Dairy, Savannah, Ga. 

(18) Various milk routes, Tucson, Ariz. 

(19) Savannah Ice Cream Co., Savannah, Ga. 

(20) St. Andrews Bay Dairy, Panama City, Fla. 

(21) Elco Dairy, Waxahachie, Tex. 

(22) Longs Dairy, Stowe, Ohio. 

(23) Frymuth’s Ice Cream Co., El Paso, Tex. 

(24) Gold Medal Dairy Products, Ocala, Fla. 

(25) Pine Ridge Dairy, Leesburg, Fla. 

(26) Ramer’s Dairy, Sebring, Fla. 

(27) Mandis Stock Farms & Dairy, Avon Park, Fla. 

(28) Carmel Dairy, Carmel, Calif. 

(29) Purity Milk Co., Meridian, Miss. 

(30) Lanes Creamery, Jackson, Miss. 

(31) Purity Ice Cream Co., Hot Springs, Ark. 

(32) Maud Maid Ice Cream Co., Maud Tex. 

(33) Lake Wales Dairy Co., Lake Wales, Fla. 

(34) Melba Creamery, Mobile, Ala. 

(35) Mansfield Dairy, Gainesville, Fla. 

(36) Nacogdoches Ice Cream Co., Nacogdoches, Tex. 

(37) Clearwater Jersey Dairy, Clearwater, Fla. 

(38) Forman’s Sanitary Dairy, Fort Lauderdale, Fla. 

(39) Schmid Milk Co., Sarasota, Fla. 

(40) Ponder’s Ice Cream Co., Greer, S.C. 

(41) Georgia Better Milk Farms Dairy, Culverton, Ga. 

(42) Sanders Ice Cream Co., Esterville, Iowa. 

(43) Mills Dairy, Hudson, Ohio. 

(44) Garmon Ice Cream Co., Greenville, Miss. 

(45) Shamrock Dairy Products Co., Lafayette, La. 

(46) Lucerne Jersey Farm, Augusta, Ga. 

(47) Wren Farms, Waukesha, Wis. 

Par. 8. Borden’s great size and financial resources, in relation to that of its 
competitors, together with its product and geographical diversification, may give 
and have given Borden the power, in the course and conduct of its business, to 
do, among other things, the following: 

(a) Expend substantial sums to make interest or non-interest-bearing loans to 
customers and potential customers. 

(b) Make loans of equipment and facilities in substantial amounts to its cus- 
tomers and potential customers. 

(ec) Sell equipment and facilities to customers and potential customers at 
prices that are substantially less than the market value of said equipment and 
facilities. 
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(d) Pay substantial sums in the form of rebates to customers and potential 
customers in advance of being earned. 

(e) Make substantial payments to customers and potential customers in the 
form of gifts and gratuities. 

(f) Expend substantial sums for performing service of value for its cus- 
tomers: e.g., repainting the customer’s establishment. 

(g) Charge favored customers and potential customers discriminatory prices. 

(hk) Expend substantial sums to promote its various brands through advertis- 
ing and other promotions. 

(i) Hire key employees of competitors eliminated through Bordens’ acquisi- 
tions. 

(j) Enter into express or implied agreements or understandings with cus- 
tomers and potential customers which may have and do have the effect of 
excluding competitors. 

Par. 9. The acquisitions listed in paragraphs 6 and 7 herein, either individually 
or collectively, may have the effect of substantially lessening competition or 
tending to create a monopoly in the following ways, among others: 

(a) Industrywide concentration of the purchase, manufacture, processing, or 
distribution of dairy products has been increased ; 

(b) Actual and potential competition between Borden and the acquired cor- 
porations in the purchase, manufacture, processing, or distribution of dairy 
products may be or have been eliminated ; 

(ec) The acquisitions by Borden may enhance Borden’s competitive advan- 
tage in the purchase, manufacture, processing, or distribution of dairy products 
to the detriment of actual or potential competition ; 

(d) The acquisitions provide Borden with additional facilities which Borden 
may utilize to extend practices identical or similar to those hereinbefore de- 
scribed in paragraph 8 to the detriment of actual or potential competition ; 

(e) Competitive manufacturers, purchasers, processors, or distributors of 
dairy products may be foreclosed from a substantial segment of the market in 
that Borden has eliminated the acquired corporations as potential suppliers or 
customers ; 

(f) Independent business concerns have been eliminated from the dairy prod- 
ucts industry ; 

(g) Actual and potential competition in the purchase, manufacture, process- 
ing, or distribution of dairy products may be substantially lessened. 

Par. 10. The foregoing acquisitions alleged and set forth in paragraph 6 con- 
stitute a violation of section 7 of the Clayton Act (15 U.S.C. sec. 18). 

Pak. 11. The constant and systematic elimination of actual and potential com- 
petitors and otherwise lessening of competition by the means of the acquisitions 
described in paragraphs 6 and 7 herein are all to the prejudice and injury of 
the public and constitute unfair methods of competition and unfair acts and 
practices in commerce within the intent and meaning of section 5 of the Federal 
Trade Commission Act. 

Par. 12. The foregoing acquisitions, acts, and practices, as hereinbefore alleged 
and set forth, constitute a violation of section 5 of the Federal Trade Commis- 
sion Act (15 U.S.C. see. 45). 

WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade Commission, on this 
16th day of October, A.D., 1956, issues its complaint against said respondent. 


NOTICE 


Notice is hereby given you, The Borden Co., a corporation, respondent herein, 
that the 18th day of December A.D., 1956, at 10 o’clock is hereby fixed as the 
time and Federal Trade Commission Office, U.S. courthouse, Foley Square, New 
York, N.Y., as the place when and where a hearing will be had before a hearing 
examiner of the Federal Trade Commission, on the charges set forth in this com- 
plaint, at which time and place you will have the right under said act to appear 
and show cause why an order should not be entered requiring you to cease and 
desist from the violations of law charged in this complaint. 

You are notified that the opportunity is afforded you to file with the Commis- 
sion an answer to this complaint on or before the 30th day after service of it 
upon you. Such answer shall contain a concise statement of the facts consti- 
tuting the ground of defense and a specific admission, denial, or explanation of 
each fact alleged in the complaint or, if respondent is without knowledge thereof, 
a statement to that effect. 
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If respondent elects not to contest the allegations of fact set forth in the com- 
plaint, the answer shall consist of a statement that respondent admits all 
material allegations to be true. Such an answer shall constitute a waiver of 
hearing as to facts so alleged, and an initial decision containing appropriate 
findings and conclusions and an appropriate order disposing of the proceeding 
shall be issued by the hearing examiner. In such answer, respondent may, 
however, reserve the right to submit proposed findings and conclusions and the 
right of appeal under section 3.22 of the Commission’s Rules of Practice for 
Adjudicative Proceedings. 

If any respondent elects to negotiate a consent order, it shall be done in 
accordance with section 3.25 of the Commission’s Rules of Practice. 

Failure to file answer within the time above provided and failure to appear 
at the time and place fixed for hearing shall be deemed to authorize a hearing 
examiner, without further notice to respondent, to find the facts to be as alleged 
in the complaint, to conduct a hearing to determine the form of order, and, 
thereafter, to enter an initial decision containing such findings and order. 

IN WITNESS WHEREOF, the Federal Trade Commission has caused this, its 
complaint, to be signed by its Secretary and its official seal to be hereto affixed, 
at Washington, D.C., this 16th day of October 1966. 

By the Commission. 

[SEAL] Rosert N. ParrisH, Secretary. 


UNITED STATES OF AMERICA, BEFORE FEDERAL TRADE COMMISSION 
Docket No. 6495 
IN THE MATTER OF FoREMOST DarRIEs, INC., A CORPORATION 
COMPLAINT 


The Federal Trade Commission, having reason to believe that the party 
respondent named in the caption hereof and hereinafter more particularly des- 
ignated and described, has violated and is now violating the provisions of section 
5 of the Federal Trade Commission Act (U.S.C. title 15, see. 45) and section 7 
of the Clayton Act (U.S.C. title 15, sec. 18), as amended and approved Decem- 
ber 29, 1950, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its complaint 
charging as follows: 

PARAGRAPH 1. Respondent, Foremost Dairies, Inc., hereinafter referred to as 
“Foremost,” now and at all times relevant herein, is a corporation organized 
and existing under the laws of the State of New York with its main and prin- 
cipal office located at 2903 College Street, Jacksonville, Fla. 

Par. 2. Foremost is now and at all times relevant herein has been engaged 
in the purchase, processing, and distribution of a diversified line of dairy prod- 
ucts. Where used herein the term “dairy products” shall include one or any 
number of the following products: Milk, cream, ice cream, cheese, butter, eggs, 
canned fresh milk, and evaporated milk. Foremost distributes the various dairy 
products to retail consumers and to stores, restaurants, hotels, and other mis- 
cellaneous outlets. Prior to and at the time of the acquisitions herein, Foremost 
purchased, processed, and distributed dairy products in commerce, as “commerce” 
. defined in the Clayton Act and the Federal Trade Commission Act, and still 

oes. 

Par. 3. Foremost was initially organized in October 1931 under the laws of the 
State of Delaware and in 1949 Foremost was merged with and into Maxson Fooa 
System, Inc., a New York corporation, the continuing corporation bearing the 
name Foremost Dairies, Inc. In the period from 1932 to 1930, inclusive, prior to 
the time section 7 of the Clayton Act was amended, Foremost acquired by pur- 
chase the stock or assets of 38 separate dairy product concerns with plant loca- 
tions or equipment located in 47 communities in the States of Florida, Texas, 
South Carolina, Alabama, Georgia, Tennessee, Louisiana, New York, Pennsyl- 
vania, and North Carolina. At the expiration of the first year of operation 
of Foremost in 1982, said company had gross sales of approximately $1 million 
and for the year 1950 Foremost had gross sales of approximately $52 million, 
with net sales of approximately $48 million. 

Par. 4. In a series of transactions beginning in January 1951, subsequent to the 
time section 7 of the Clayton Act was amended, Foremost has acquired the stock 
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or assets of the following-named corporations engaged in the purchase, manu- 
facture, or processing and distribution of dairy products. All the acquired 
corporations at the time of the said acquisitions, in the regular course of busi- 
ness, either purchased, processed, or distributed dairy products throughout the 
various States of the United States or purchased and received shipments of dairy 
products and related equipment from manufacturers and processors located 
throughout the United States. All the acquired corporations, prior to and at the 
time of the acquisitions, purchased, processed, or distributed dairy products in 
commerce, as “commerce” is defined in the Clayton Act and the Federal Trade 
Commission Act. Such acquisitions include the following: 
(1) In January 1951 Foremost acquired a dairy plant formerly owned by 
Mrs. Tuckers Foods, Inc., a Delaware corporation, located at Sherman, Tex. ; 
(2) In February 1951 Foremost acquired Central Dairies, Inc., a South Caro- 
lina, with main office located at Columbia, S.C. ; 
(3) In May 1951 Foremost acquired Sunshine Dairy Products, Inc., a Florida 
corporation, with main office located at Gainesville, Fla. ; 
(4) In June 1951 Foremost acquired Royal Dairy Products, a Florida cor- 
poration, with main office located at Tampa, Fla. ; 
(5) In October 1951 Foremost acquired Lauren’s Pasteurizing Plant, Inc., 
a South Carolina corporation, with main office located at Laurens, 8.C.; 
(6) In February 1952 Foremost acquired International Dairy Supply Co., a 
Nevada corporation, with main office located at Oakland, Calif. ; 
(7) In February 1952 Foremost acquired International Dairy Engineering Co., 
a California corporation, with main office located at Oakland, Calif. ; 
(8) In Feburary 1952 Foremost acquired Diamond Dairy, Inc., a Nevada 
corporation, with main office located at Oakland, Calif. ; 
(9) In February 1952 Foremost acquired Campos Dairy Products, Ltd., a 
Hawaii corporation, with main office located at Lanikai, Hawaii; 
(10) In March 1952 Foremost acquired Gunn Ice Cream Co., a Florida cor- 
poration, with main office located at Pensacola, Fla.; 
(11) In March 1952 Foremost acquired Graham’s Dairy, Inc., a Florida cor- 
poration, with main office located at Pennsuco (Miami), Fla.; 
(12) In March 1952 Foremost acquired Acme Dairies, Inc., a Florida cor- 
poration, with main office located at Tallahassee, Fla. ; 
(13) In June 1952 Foremost acquired Taylors Home Made Ice Cream Co., a 
Texas corporation, with main office located at Ft. Worth, Tex.; 
(14) In July 1952 Foremost acquired The Phenix Dairy, a Texas corporation, 
with main office located at Houston, Tex. ; 
(15) In August 1952 Foremost acquired Ives Dairy Co., Inc., a Floridia cor-- 
poration, with main office located at Miami, Fla.; 
(16) In September 1952 Foremost acquired Tennessee Dairies, Inc., a Texas 
corporation, with main office located at Dallas, Tex. ; 
(17) In September 1952 Foremost acquired Southern Maid, Inc., a Virginia 
corporation, with main office located at Bristol, Va.; 
(18) In September 1952 Foremost acquired Welch Milk Co., a West Virginia 
corporation, with main office located at Welch, W. Va.; 
(19) In October 1952 Foremost acquired Bridgeman-Russell Co., a Minnesota 
corporation, with main office located at Duluth, Minn. ; 
Foremost also acquired the wholly owned subsidiaries of Bridgeman-Russell 
Co. : 
(a) Dairyland Creamery Co., a South Dakota corporation, with main 
office located at Sioux Falls, S. Dak.; 
(b) Minot Creamery Co., a North Dakota corporation, with main office 
located at Minot, N. Dak.; 
(c) Purity Dairy Co., a North Dakota corporation, with main office located 
at Mandan, N. Dak.; and 
(ad) United Dairies, Inc., a Minnesota corporation, with main office located 
at Duluth, Minn. ; 
(20) In December 1952 Foremost acquired R. A. Shuey Creamery, a Nevada 
corporation, with main office located at Oakland, Calif. ; 
(21) In May 1953 Foremost acquired Dairymen’s Milk Co., Ltd., a California 
corporation, with main office located at San Francisco, Calif. ; 
Foremost also acquired the wholly owned subsidiary, Dairymaid Creameries, 
Ltd., a California corporation, with main office located at Hughson, Calif. 
(22) In May 1953 Foremost acquired Banner Dairies, Inc., a Texas corpora- 
tion, with main office located at Oakland, Calif. 
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Foremost also acquired five affiliated holding companies which are not engaged 
in production but merely lease property to Banner. 

(23) In July 1953 Foremost acquired Schneiders Creamery, Inc., a Florida 
corporation, with main office located at Eustis, Fla.; 

(24) In October 1953 Foremost acquired Old Hundred, Inc., a Delaware 
corporation, with main office located at Southberry, Conn. ; 

(25) In February 1954 Foremost acquired Golden States, Ltd., a Delaware 
corporation, with main office located at Oakland, Calif. ; 

(26) In October 1954 Foremost acquired American Dairies, Inc., a Maryland 
corporation, with main office located at Kansas City, Mo. ; 

Foremost also acquired the wholly owned subsidiaries of American Dairies, 
Inc. : ; 

(@) Meriden Creamery Co., a Missouri corporation, with main office 

located at Kansas City, Mo.; 

(b) Meriden Creamery Co., Inc., a Kansas corporation, with main office 
located at Hutchinson, Kans. ; 

(c) American Butter Co., Inc., a Missouri corporation, with main office 
located at Kansas City, Mo.; 

(d) De Coursey Creamery Co., a Kansas corporation, with main office 
located at Kansas City, Kans. ; 

(e) Patton Creamery Co., a Missouri corporation, with main office located 
at Springfield, Mo. : 

(f) Arctic Dairy Products Co., a Missouri corporation, with main office 
located at Kansas City, Mo. ; 

(g) Carlin Creamery Co., a District of Columbia corporation, with main 
office located at Washington, D.C. ; 

(hk) Wm. F. Huhn & Co., a Delaware corporation, with main office 

located at Washington, D.C.; 

(4) The Aines Farm Dairy Co., a Missouri corporation, with main office 
located at Kansas City, Mo. ; 

(j) Community Dairy Products Co., a Missouri corporation, with main 
office located at Joplin, Mo. ; 

(k) Community Creamery Co., an Arkansas corporation, with main office 
located at Ozark, Ark.; 

(1) Ozark Creamery Co., Inec., an Arkansas corporation, with main office 
located at Ozark, Ark. ; 

(m) Pratt Dairy Products Co., a Kansas corporation, with main office 
located at Pratt, Kans. ; 

(n) Tastemark Foods, Inc., a Missouri corporation, with main office 
located at Kansas City, Mo. ; 

(0) Tastemark Dairy Co., a Maryland corporation, with main office lo- 
cated at Paragould, Ark. ; 

(27) In March 1955 Foremost acquired Blue Moon Foods, Inc., a Delaware 
corporation, with main office located at Thorp, Wis. ; 

Foremost also acquired the wholly owned subsidiary, June Dairy Products 
Co., a New York corporation, with main office located at New York, N.Y.; 

28) In August 1955 Foremost acquired Philadelphia Dairy Products Co., 
Inc., incorporated in the Commonwealth of Pennsylvania, with main office lo- 
cated at Philadelphia, Pa. ; 

Foremost also acquired the wholly owned subsidiaries of Philadelphia Dairy 
Products Co., Inc.: 
(a) Janssen Dairy Co., Inc., a New Jersey corporation, with main office 

located at New York, N.Y.; 

(b) Woodlawn Farm Dairy Co., a Pennsylvania corporation, with main 
office located at Philadelphia, Pa. ; 

(c) Harrington Dairy Co., a Pennsylvania corporation ,with main office 
located at Philadelphia, Pa. ; 

(d@) Richmond Dairy Co., a Virginia corporation, with main office located 
at Richmond, Va. ; 

(29) In September 1955 Foremost acquired Western Condensing Co., a Cali- 
fornia corporation, with main office located at Appleton, Wis. ; 

(30) In October 1955 Foremost acquired Florida Dairies Co., a Florida cor- 
poration, with main office located at Miami, Fla. 

Par. 5. As a direct result of the above-listed acquisitions, Foremost is now 
one of the four largest purchasers, processors, and distributors of dairy prod- 
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ucts in the United States and has increased its gross sales from approximately 
$52,500,000 and net sales of approximately $48 million in 1950 to gross sales of 
approximately $375 million and net sales of approximately $295 million for 
the year 1954. In 1954, 63 percent of Foremost’s sales were derived from 
sales of fluid milk and cream; 20 percent of Foremost’s sales resulted from 
sales of ice cream; and the remaining 17 percent of Foremost’s sales repre- 
sented sales of a wide variety of miscellaneous products. The operations of 
Foremost are divided into eight divisions at the present time and currently 
include the purchase, processing and distribution of dairy products in 30 States 
and Hawaii. 

Par. 6. In addition to Foremost’s acquisitions of corporations hereinbefore 
listed, Foremost also acquired nine additional dairy products concerns in 1951 
and 1952 located in the State of Florida which were individually owned and were 
not corporations. 

Par. 7. The constant and systematic elimination of actual and potential com- 
petitors by means of the acquisitions described in paragraphs 4 and 6 hereof 
are all to the prejudice and injury of the public and constitute unfair methods 
of competition and unfair acts and practices within the intent and meaning 
of section 5 of the Federal Trade Commission Act. 

Par. 8. Foremost has violated section 7 of the Clayton Act, as amended, 
in that the acquisition of the stock or assets of the corporations listed in 
paragraph 4 hereof either individually or collectively may have the effect 
of substantially lessening competition or tending to create a monopoly in the 
following ways, among others: 

(a) Actual and potential competition between Foremost and the acquired 
corporations in the purchase, processing, or distribution of dairy products has 
been or may be eliminated ; 

(b) Actual and potential competition generally in the purchase, processing, 
or distribution of dairy products may be substantially lessened ; 

(c) The acquired corporations have been or may be permanently eliminated 
as an independent competitive factor in the purchase, processing, or distribu- 
tion of dairy products; 

(d) The acquisitions by Foremost may enhance Foremost’s competitive 
advantage in the purchase, processing or distribution of dairy products to the 
detriment of actual or potential competition ; 

(e) Competitive purchasers, processors or distributors of dairy products may 
be foreclosed from a substantial segment of the market in that respondent has 
eliminated the acquired corporations as potential suppliers or customers; 

(f) Industrywide concentration of the purchase, processing or distribution 
of dairy products may be increased ; 

(g) Foremost’s competitive advantage over other purchasers, processors or 
distributors of dairy products may be enhanced to the detriment of actual and 
potential competition ; 

(h) The acquisitions by Foremost increased the concentration in the purchase, 
processing or distribution of dairy products and has eliminated a number of 
independent small business concerns from the industry. 

Par. 9. The foregoing acquisitions, acts and practices of respondent, as here- 
inbefore alleged and set forth, constitute a violation of section 5 of the Federal 
Trade Commission Act (U.S.C. title 15, sec. 45) and section 7 of the Clayton Act 
(U.S.C. title 15, sec. 18), as amended and approved December 29, 1950. 

WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade Commission on this 


. 


17th day of January, A.D., 1956 issues its complaint against said respondent. 
NOTICE 


Notice is hereby given you, Foremost Dairies, Inc., respondent herein, that 
the 27th day of March A.D., 1956, at 10 o’clock is hereby fixed as the time and 
Jacksonville, Florida, as the place when and where a hearing will be had before 
a hearing examiner of the Federal Trade Commission, on the charges set forth 
in this complaint, at which time and place you will have the right under said 
Acts to appear and show cause why an order should not be entered requiring 
you to cease and desist from the violations of law charged in this complaint. 
You were notified that the opportunity is afforded you to file with the Com- 
mission an answer to this complaint on or before the thirtieth (30th) day after 
service of it upon you. Such answer shall contain a concise statement of the 
facts constituting the ground of defense and a specific admission, denial, or 














alt aa © a =. 








FARMER COOPERATIVES 29 

























explanation of each fact alleged in the complaint, or, if respondent is without 
knowledge thereof, a statement to that effect. 

If respondent elects not to contest the allegations of fact set forth in the 
complaint, the answer shall consist of a statement that respondent admits all 
material allegations to be true. Such an answer shall constitute a waiver of 
hearing, as to facts so alleged, and an initial decision containing appropriate 
findings and conclusions and an appropriate order disposing of the proceeding 
shall be issued by the hearing examiner. In such answer, respondent may, 
however, reserve the right to submit proposed findings and conclusions and the 
right to appeal under section 3.22 of the Commission’s Rules of Practice for 
Adjudicative Proceedings. 

If the respondent elects to negotiate a consent‘order, it shall be done in 
accordance with section 3.25 of the Commission’s Rules of Practice. 

Failure to file answer within the time above provided and failure to appear at 
the time and place fixed for hearing shall be deemed to authorize a hearing 
examiner without further notice to respondent, to find the facts to be as alleged 
in the complaint, to conduct a hearing to determine the form of order, and to 
issue an appropriate order requiring the respondent to divest itself of all the 
stock or assets acquired in violation of law, and, thereafter, to enter an initial 
decision containing such findings and order. 

IN WITNESS WHEREOF, the Federal Trade Commission has caused this, its com- 
plaint, to be signed by its Secretary, and its official seal to be hereto affixed, at 
Washington, D.C., this 17th day of January ‘A.D., 1956. 

By the Commission. 

[SEAL] Rosert M. Parrish, Secretary. 










UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 































Docket No. 6653 
IN THE MATTER OF BEATRICE FooDS COMPANY, A CORPORATION 


COMPLAINT 





The Federal Trade Commission, having reason to believe that the party re- 
spondent named in the caption hereof and hereinafter more particularly desig- 
nated and described, has violated and is now violating the provisions of Section 
5 of the Federal Trade Commission Act (U.S.C. title 15, sec. 45) and section 7 
of the Clayton Act (U.S.C. title 15, sec. 18) as amended and approved December 
29, 1950, and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint charging 
as follows: 

PARAGRAPH 1. Respondent, Beatrice Foods Company, hereinafter referred to 
as “Beatrice,” is a corporation organized and existing under the laws of the 
State of Delaware, with its principal office and place of business located at 120 
South La Salle Street, Chicago, Ill. 

Par. 2. Beatrice is a holding and operating company. Beatrice and its sub- 
sidiaries, which are either owned or controlled by Beatrice, are engaged prin- 
cipally in the purchase, manufacture, processing, and distribution of dairy 
products throughout part of the United States and the Territory of Hawaii. 
Beatrice and its subsidiaries are engaged in commerce, as “commerce” is defined 
in the Clayton Act and Federal Trade Commission Act. 

Par. 3, A substantial portion of the growth of Beatrice has been through 
mergers and acquisitions. Beginning in 1928, Beatrice initiated a policy of 
expansion by acquiring concerns engaged in the processing and distribution of 
dairy products. By 1950, prior to the time that section 7 of the Clayton Act was 
amended, Beatrice had acquired over 70 concerns engaged in the purchase, manu- 
facture, processing, and distribution of fluid milk, ice cream, butter, and other 
dairy products. Primarily as a result of said acquisitions, Beatrice’s net sales 
increased from $57,389,195 in 1928 to $205,257,498 in 1950. 

Par. 4. Beatrice and its subsidiaries’ operations are conducted through various 
product divisions such as creamery butter, ice cream, milk, produce, cold storage, 
and frozen food. Principal products include milk, butter, ice cream, condensed 
milk, buttermilk, dried milk, cheese, eggs, oleomargarine, produce, and other 
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food products. Beatrice and its subsidiaries operate 99 manufacturing and 
processing plants located in 28 States, the District of Columbia, and the Territory 
of Hawaii. Sales branches are maintained at the manufacturing plants and 
the company also operates 200 other selling branches in 31 States. 

Par. 5. Beatrice’s net sales for all products increased from approximately $205 
million in 1950 to $325 million in 1955, an increase of $120 million or 58 percent. 

Beatrice’s fluid milk sales increased from approximately $63 million in 1950 to 
approximately $123 million in 1955, an increase of $60 million or 95 percent. 

Beatrice’s frozen dessert sales increased from approximately $32 million in 
1950 to approximately $58 million in 1955, an increase of $26 million, or 81 
percent. Frozen desserts, as used herein, includes ice cream, ice milk, sherbets, 
water ices, ‘“‘mellorine,” and other similar frozen dairy products. 

A substantial portion of the aforesaid increases in sales resulted directly from 
the acquisitions hereinafter described. 

Par. 6. In a series of transactions, beginning in January 1951, Beatrice has 
acquired all or part of the stocks or assets of the following-named corporations 
engaged in the purchase, manufacture, processing, or distribution of dairy prod- 
ucts. When used herein the term “dairy products” shall include one or any 
number of the following products: milk, cottage cheese, cream, ice cream, cheese, 
butter, powdered milk, ice cream mix, canned fresh milk, frozen desserts and 
evaporated milk. All of the acquired corporations at the time of the said acqui- 
sitions, in the regular course of business, either manufactured, purchased, proc- 
essed, or distributed dairy products*in and throughout the various States of 
the United States or purchased and received shipments of dairy products or 
equipment related to the manufacture, processing, or distribution of dairy prod- 
ucts from producers, suppliers, manufacturers, or processors located throughout 
the United States. All of the acquired corporations, prior to and at the time 
of the acquisitions, were engaged in commerce, as “commerce” is defined in the 
Clayton Act and the Federal Trade Commission Act. Such acquisitions include 
the following: 

1951 


(1) Fairfield Ice & Coal Co., Fairfield, Il. 
2) A. L. Brumund Co., 121-125 West Lake Street, Waukegan, Il. 


1952 


(3) Standish Creamery Co., Standish, Mich. 

(4) Norwalk Pure Milk, Inc., Norwalk, Ohio. 

(5) Andalusia Dairy Co., 712 Fifth Avenue, Beaver Falls, Pa. 

(6) Weibel Dairy, Inc., 116-118 South Washington Street, Enid, Okla. 

(7) Lagomarcino-Grupe Co. of Iowa, Burlington, Iowa. 

(8) Farmers Equity Cooperative Creamery Association, Inc., 202 East Alger 
Street, Sheridan, Wyo. 

(9) Dayton Ice Cream Co., 260 Proctor Street, Dayton, Ohio. 


1953 


(10) Miller-Hansen Dairy, Inc., Clarinda, Iowa. 
(11) Coca-Cola Bottling Co. of Clifton Forge, Inc., Clifton Forge, Va. 
(12) Buchanan Farms, Inc., Lawrenceville, Ill. 
(13) Linton & Linton, Inc., Wilmington, Ohio. 
(14) Durham Dairy Products, Inc., 510 Memorial Street, Durham, N.C. 
(15) The Gray & White Co., Adams and Franklin Streets, Tiffin, Ohio. 
(16) Creameries of America, 324 Roosevelt Building, Los Angeles, Calif., and 
its subsidiaries: 
Peacock Dairies, 22d and Eye Streets, Bakersfield, Calif. 
Mission Creameries, Inc., 541 North 13th Street, San Jose, Calif. 
Valleymaid Creameries, 2901 Fletcher Drive, Los Angeles, Calif. 
Crown City Dairy, 1135 East Colorado Street, Pasadena, Calif. 
Arden-Sunfreeze Creameries, 1030 South Main Street, Salt Lake City, 
Utah. 
Idaho Creameries, 1301 Bannock Street, Boise, Idaho. 
Valley Gold Dairies, Inc., Albuquerque, N. Mex. 
Price Creameries, Inc., 600 North Piedras Street, El Paso, Tex. 
Dairymen’s Association, Ltd., Honolulu, Hawaii. 
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1954 


(17) Superior Milk Producers’ Association, 11709 East Artesia Boulevard, 
Artesia, Calif. 

(18) Matthews Dairies, Inc., Matthews, Va. 

(19) The Gateway Creamery Co., 307-19 East Seventh Street, Joplin, Mo. 


1955 


-~ Greenbriar Dairy Products Co., and Trans-Mountain Motors, Inc., Beck- 
ey, W. Va. 

(21) Rose Lawn Dairies of Arkansas, Inc., Fort Smith, Ark. 

(22) Kay’s of Roanoke, Inc., Roanoke, Va. ‘ 

(23) High’s of Nashville, Inc., 1522 Church Street, Nashville, Tenn. 

(24) Dahl Cro-Ma, Ltd., 661 Punahou Street, Hilo, island of Hawaii, Hawaii. 

(25) Louis Sherry, Inc., 30-30 Northern Boulevard, Long Island City, N.Y. 

(26) Sutter Dairy, Inc., 1623 Northwest Front Street, Grand Island, Nebr. 

(27) Redbud Dairy Products, Inc., 702 North Kickapoo Street, Shawnee, Okla. 

(28) Russell Creamery Co. of Brainerd, 425 Front Street, Brainerd, Minn. 

(29) Brainerd Dairy, Inc., 109 Washington Street, Brainerd, Minn. 

(30) Baker-Union Cooperative Creamery, 1109 Washington Avenue, Box 478, 
La Grande, Oreg. 

(31) Kanawha Ice Cream Co., 610 Columbia Avenue, Charleston, W. Va. 

(32) Eskay Dairy Co., Ine., 1501 Fairfield Avenue, Fort Wayne, Ind. 

(33) Clarksburg Dairy Co., 208 Hewes Avenue, Clarksburg, W. Va. 

(34) Nance’s Creamery, Inc., 115 North Depot Street, Brazil, Ind. 

(35) Clinton Ice Cream Co., Clinton, lowa. 

(36) Indiana Ice & Fuel Co., 301 Circle Tower Boulevard, Indianapolis, Ind. 

(37) Princeton Creamery, Hopkinsville and Cadiz Streets, Princeton, Ky. 

(38) W. J. Bratton, successor to Twin Valley Dairy Products, Inc., Commer- 
cial Street, Emporia, Kans. 

(39) Grocer’s Dairy, Inc., 1701 North Webster Street, Dayton, Ohio. 


1956 


(40) Kentucky Ice Cream Co., Inc., Richmond, Ky. 

(41) Valley Creamery Co., Inc., East Grand Forks, Minn. 

(42) Tro-Fe Dairy Co., Inc., 704 Walnut Street, Gadsden, Ala. 

(43) Tro-Fe Dairy Co., Inc., Lewisburg, Tenn. 

(44) The Lindner Ice Cream Co., Inc., 2029 Hopkins Avenue, Norfolk, Ohio. 

Par.7. In a series of transactions beginning in January 1951, Beatrice has 
acquired all or part of the assets of 87 dairy product concerns, located in 25 
States, which are individually owned and were not corporations. Such acqui- 
sitions include the following: 

(1) Wayne Creamery, 112 West Third Street, Wayne, Nebr. 

(2) Link Dairy, 313 South 13th Street, Chickasha, Okla. 

(3) Benton County Dairy, 102 West First Street, Fowler, Ind. 

(4) Claggett Dairy, Sharon Valley Road, R.F.D. No. 3, Newark, Ohio. 

(5) Johnson Dairy, Main and First Streets, Mulvane, Kans. 

(6) The Farmers Creamery, Le Mars, Iowa. 

(7) Modern Dairy, Waynetown, Ind. 

(8) Dixie Dairy, 313 North Seminary Street, Florence, Ala. 

(9) Overgaard Dairy Stores, 1845 R Street, Lincoln, Nebr. 

(10) The Superior Dairy, 411 West Sixth Street, Pueblo, Colo. 

(11) Larry’s Dairy, 514 North Main Street, Kingfisher, Okla. 

(12) Harrod’s Dairy, 823 North Gulf, Holdenville, Okla. 

(13) Ernest B. and Margaret E. Naber, 616 Mulberry Avenue, Muscatine, Iowa. 

(14) Meadowbrook Creamery, Emporia, Kans. 

(15) Letner Dairy, 220 10th Avenue, Council Bluffs, Iowa. 

(16) Springbrook Dairy, DeWitt, Iowa. 

(17) Caffey’s Guernsey Dairy, 3400 West 11th Street, Pueblo, Colo. 

(18) Del Rose Ice Cream Co., Murray, Ky. 

(19) The Latta Ranch Dairy, Brookfield, Mo. 

(20) Conesville Dairy, Conesville, Ohio. 

(21) Red Oak Dairy, Red Oak, Iowa. 

(22) Bianucci Ice Cream Co., Bloomington, Il. 
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O’Neil Dairy, East Prairie Avenue, Goodland, Ind. 

Richard L. Franson, rural route No. 2, Goodland, Ind. 
Meredith Dairy, west of city limits, Cheyenne, Wyo. 

The Athens Creamery, Athens, Ala. 

Paulus Dairy, Rensselaer, Ind. 

Princeton Dairy, 327 North Main Street, Princeton, Ind. 
Welcher Ice Cream Co., Seneca, Mo. 

McAllister Bros. Creamery Co., Marceline, Mo. 

Cambria Sales, 915 Ogle Street, Ebensburg, Pa. 

Newland Dairy, Neodesha, Kans. 

Neligh Creamery, Neligh, Nebr. 

Callison Dairy, 115 Washington Street, Clinton, Ill. 
Sani-Pure Dairy, 701 North Pecan Street, Nowata, Okla. 

P. Calistri & Sons, 324-326 Fallowfield Avenue, Charleroi, Pa. 
Philip’s Ice Cream Co., 19 West 23d Avenue, Gary, Ind. 
Fisher’s Ice Cream Shop, 119 North Seventh Street, Beatrice, Nebr. 
Hanson's Dairy, 501 North Logan Avenue, Danville, Ill. 
Dairyland Ice Cream Co., 27th and Wilgus Road, Sheboygan, Wis. 
Greeley Creamery, Greeley, Nebr. 

Smith Dairy, Columbus, Nebr. 

Seidel Creamery Co., Bay City, Mich. 

Pearman Dairy, South Plummer Street, Chanute, Kans. 

Geo. C. Kruse Home Made Ice Cream, Dubuque, Iowa. 

Home Dairy, Mount Carmel, Ill. 

Pettibon Dairy Co., 3887 Connecticut Avenue, Rochester, Pa. 
Drinkmore Dairy Co., 740 Sheffield Road, Aliquippa, Pa. 
Stransdale Farms Products, 525 Main Street, Savanna, Il. 
Johnson Ice Cream Co., Winner, S. Dak. 

Patzner Dairy, Guttenberg, Iowa. 

Royal Ice Cream Co., Maguoketa, Iowa. 

Durham Road Dairy, Durham Road, Chapel Hill, N.C. 
Dunmyer Dairy, RFD, Lindsey, Ohio. 

Elkhorn Farm Dairy, 1454 Elkhorn Road, Watsonville, Calif. 
Harris Dairy, 40th and Frederick, St. Joseph, Mo. 

Fastside Dairy, 101 Mental Avenue, Santa Cruz, Calif. 
Idlewild Dairy, Scottsbluff, Nebr. 

Butler’s Creamery, 1006 Broadway, Scottsbluff, Nebr. 
Piedmont Dairy, Vernal, Utah. 

Schuler Dairy, Savanna, Ill. 

Baywood Farm Dairy, 737 San Benito Street, Hollister, Calif. 
Bayard Sanitary Dairy, Bayard, Nebr. 

Cc. C. Armstrong, Huntsville, Ala. 

Lester’s Ice Cream Co., Hobbs, N. Mex. 

Yellowstone Dairy, 1048 East Yellowstone, Casper, Wyo. 
Midvale Dairy Farm, 1600 838th Avenue, Moline, I. 

Shomont Ice Cream Co., 104 First Avenue, Northwest, Cedar Rapids,., 


Iowa, and Monticello, Iowa. 


(69) 
(70) 
(71) 
(72) 
(73) 
(74) 
(75) 
(76) 
(77) 
(78) 
(79) 
(80) 
(81) 
Minn. 

(82) 
(83) 
(84) 
(85) 
(86) 
(87) 


Costello’s Mendota Creamery, Mendota, Il. 

John H. Costello Co., 415 Delmar Street, St. Louis, Mo. 

Squire Ice Cream Co., 110 South Blossom Street, Shenandoah, Iowa. 
Steele’s Ice Cream Co., West Plains, Mo. 

Rose Lawn Dairy, McAlester, Okla. 

Blue Bonnet Ice Cream Co., Frankfort, Ky. 

Delisle Distributing Co., 127 Morgan Street, Manchester, N.H. 

W. H. Hammond, Seventh and Kansas Streets, Great Bend, Kans. 
Greenwood County Creamery, 200 South Main Street, Eureka, Kans. 
The Harper Creamery, 824 Central Avenue, Harper, Kans. 

Welton Sullivan, 102 North Lincoln Street, Odessa, Tex. 

Lucas Dairy, Grafton, W. Va. 

Russell Creamery Co., Superior, Wis.; Bemidji, Minn.; Frgus Falls, 


Spring Grove Dairy, Greenfield, Ohio. 

Purity Ice Cream Co., Clarksville, Tenn. 

Wilson Ice Cream Co., 107 Elm Street, Urbana, II. 

Walker Ice Cream Sales, 1000 East Burnette Street, Louisville, Ky. 
Morning Star Dairy, Cadiz, Ky. 

McPherson Dairy of Wymore, 320 South Ninth Street, Wymore, Nebr. 
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Par. 8. Beatrice’s great size and financial resources, in relation to that of its 
competitors, together with its product and geographical diversification, may give 
and have given Beatrice the power, in the course and conduct of its business, 
to do among other things the following: 

(a) Expend substantial sums to make interest or noninterest bearing loans to 
customers and potential customers. 

(b) Make loans of equipment and facilities in substantial amounts to its 
customers and potential customers. 

(c) Sell equipment and facilities to customers and potential customers at 
prices that are substantially less than the market value of said equipment and 
facilities. 

(d) Pay substantial sums in the form of rebates to customers and potential 
customers in advance of being earned. ’ 

(e) Make substantial payments to customers and potential customers in the 
form of gifts or gratuities. 

(f) Expend substantial sums for performing service of value for its cus- 
tomers; e.g., repainting the customer’s establishment. 

(g) Charge favored customers and potential customers discriminatory prices. 

(hk) Expend substantial sums to promote its various brands through adver- 
tising and other promotions. 

(i) Hire key employees of competitors eliminated through Beatrice’s acqui- 
sitions. 

(j) Enter into express or implied agreements or understandings with customers 
and potential customers which may have and do have the effect of excluding 
competitors. 

Par. 9. The acquisitions listed in paragraphs 6 and 7 herein, either individ- 
ually or collectively, may have the effect of substantially lessening competition 
or tending to create a monopoly in the following ways, among others: 

(a) Industrywide concentration of the purchase, manufacture, processing or 
distribution of dairy products has been increased ; 

(b) Actual and potential competition between Beatrice and the acquired 
corporations in the purchase, manufacture, processing or distribution of dairy 
products may be or have been eliminated ; 

(c) The acquisitions by Beatrice may enhance Beatrice’s competitive advan- 
tage in the purchase, manufacture, processing or distribution of dairy products 
to the detriment of actual or potential competition ; 

(d@) The acquisitions provide Beatrice with additional facilities which 
Beatrice may utilize to extend practices identical or similar to those hereinbefore 
described in paragraph 8 to the detriment of actual or potential competition ; 

(e) Competitive manufacturers, purchasers, processors or distributors of dairy 
products may be foreclosed from a substantial segment of the market in that 
Beatrice has eliminated the acquired corporations as potential suppliers or 
customers ; 

(f) Independent business concerns have been eliminated from the dairy prod- 
ucts industry ; 

(g) Actual and potential competition in the purchase, manufacture, process- 
ing or distribution of dairy products may be substantially lessened. 

Par. 10. The foregoing acquisitions alleged and set forth in paragraph 6 con- 
stitute a violation of section 7 of the Clayton Act (15 U.S.C., sec. 18). 

Par. 11. The constant and systematic elimination of actual and potential 
competitors and otherwise lessening of competition by the means of the acquisi- 
tions described in paragraphs 6 and 7 herein are all to the prejudice and injury 
of the public and constitute unfair methods of competition and unfair acts and 
practices in commerce within the intent and meaning of section 5 of the Federal 
Trade Commission Act. 

Par. 12. The foregoing acquisitions, acts, and practices, as hereinbefore alleged 
and set forth, constitute a violation of section 5 of the Federal Trade Commission 
Act (15 U.S.C. sec. 45). 

WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade Commission on this 
16th day of October, A.D. 1950, issues its complaint against said respondent. 


NOTICE 


Notice is hereby given you, Beatrice Foods Co., a corporation, respondent herein, 
that the 20th day of December, A.D. 1956, at 10 o’clock, is hereby fixed as the time 
and Federal Trade Commission office, 226 West Jackson Boulevard, Chicago, IIL, 
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as the place when and where a hearing will be had before a hearing examiner of 
the Federai Trade Commission, on the charges set forth in this complaint, at which 
time and place you will have the right under said act to appear and show cause 
why an order should not be entered requiring you to cease and desist from the 
violations of law charged in this complaint. 

You are notified that the opportunity is afforded you to file with the Commis- 
sion an answer to this complaint on or before the 30th day after service of it 
upon you. Such answer shall contain a concise statement of the facts constitu- 
ing the ground of defense and a specific admission, denial, or explanation of each 
fact alleged in the complaint or, if respondent is without knowledge thereof, a 
statement to that effect. 

If respondent elects not to contest the allegations of fact set forth in the com- 
plaint, the answer shall consist of a statement that respondent admits all mate- 
rial allegations to be true. Such an answer shall constitute a waiver of hearing as 
to facts so alleged, and an initial decision containing appropriate findings and con- 
clusions and an appropriate order disposing of the proceeding shall be issued by 
the hearing examiner. In such answer, respondent may, however, reserve the 

right to submit proposed findings and conclusions and the right to appeal under 
section 3.22 of the Commission’s rules of practice for adjudicative proceedings. 

If any respondent elects to negotiate a consent order it shall be done in accord- 
ance with section 3.25 of the Commission’s rules of practice. 

failure to file answer within the time above provided and failure to appear 
at the time and place fixed for hearing shall be deemed to authorize a hearing 
examiner without further notice to respondent, to find the facts to be as alleged 
in the complaint, to conduct a hearing to determine the form of order, and, there- 
after, to enter an initial decision containing such findings and order. 

IN WITNESS WHEREOF, the Federal Trade Commission has caused this, its com- 
plaint, to be signed by its Secretary and its official seal to be hereto affixed, at 
Washington, D.C., this 16th day of October 1956. 

By the Commission. 

[SEAL] Ropert M. PARRISH, 

Secretary. 

Senator Lone. While the Washington Post, I notice, has been criti- 
cizing my efforts to assist farm cooperatives, I notice that they have 
printed an article referring to these large concerns to which I have 
referred to the effect that they have been very successful in raising 
their profits and increasing their income, although the profits of the 
farmer are steadily declining. Much of this increase in profits is due 
to expansion. I would like to submit that, together with a clipping 
from the Washington Evening Star and from the Journal of 
Commerce. 

Senator Jorpan. So ordered. 

(Material submitted by Senator Long follows :) 


STATEMENT OF SALES, ASSETS, AND ACQUISITIONS BY SOME OF THE NATIONAL 
CHAINS WITH WHICH THE FARMERS MUST COMPETE 


1. A.& P. (Source material : Clark, Dodge & Co., New York) 


A. & P. operated 4,197 stores in 1957 in 37 States, District of Columbia, and 
Canada. A. & P. sales for 1957 were $4, 769, 249, 000. 1n1958 A. & P. sales were 
about $5 billion; and the 1959 estimated sales are $5.5 billion. The company 
has cash of $185 million; current assets of $647 million; and net working capital 
of $245 million. 

A. & P. is the largest grocery chain, with 4,252 stores as of 1958, of which 
75 percent are supermarkets. During the 6 years through February 1959, the 
company opened 995 new stores with average floor space of 12,000 square feet 
and opened 13 warehouses. 

In addition to numerous warehouses, the company has 36 bakeries, 4 grocery 
manufacturing plants, an evaporated-milk plant, 4 salmon canneries, 11 coffee- 
roasting plants, 3 butter plants, a number of produce-packing plants, as well as 
dairy and fish-processing units. 
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2. Safeway Stores (Source material: Clark, Dodge & Co., New York FTC “Eco- 
nomic Inquiry into Food Marketing” ) 

Safeway operated 2,033 stores in 1957 in 24 States, District of Columbia, and 
‘Canada. Since 1957, Safeway has opened and acquired between 200 and 300 
new stores. In 1957, Safeway’s sales were $2,117 million. In 1958, they were 
$2.25 billion. Estimated sales for 1959 are $2.35 billion. Safeway has cash of 
$45 million ; current assets of $236 million. During the period from 1949 to 1958, 
Safeway, in addition to new stores constructed, acquired 67 stores, with annual 
sales of $33,016,000 when acquired. 

Facilities include 33 grocery warehouses, 25 produce warehouses, 11 meat 
warehouses, 24 bakeries 2 jam and jelly plants, 1 candy plant, 12 fluid-milk 
plants, 10 ice-cream plants, 7 coffee-roasting plants, 1 fruit cannery, 1 vegetable 
cannery. 


3. Kroger (Source material: Clark, Dodge & Co., New York FTC “Economic 
Inquiry into Food Marketing” ) 

Kroger operated 1,421 stores in 1957 in 21 States. Kroger’s sales for 1957 
were $1,674,124,000. Its sales in 1958 were $1,776 million. Estimated sales for 
1959 are $1.9 billion. Kroger has $52 million in cash and $198 million in current 
assets. During the period from 1949 to 1958, Kroger acquired 130 food stores 
with annual sales of $174,064,000 when acquired. 

Facilities include 16 bakeries, 4 dairies, 2 coffee plants, 1 instant-coffee 
plant. Operations are decentralized with branches, warehouses, bakeries, and 
factory and produce departments owned in about 40 cities. 


4. National Dairy Products Corp. (Source material: FTC complaint in Docket 
No. 5651) 

National is a holding company and an operating company. It and its sub- 
sidiaries engage in the purchase, manufacture, processing, and distribution of 
dairy products throughout the United States, Canada, and many foreign coun- 
tries. National is the largest company engaged in the dairy products industry 
in the United States. 

Beginning with 1924, National initiated a policy of expansion by acquiring a 
large number of concerns engaged in practically all branches of the dairy prod- 
ucts industry. By 1950, prior to the time that section 7 of the Clayton Act 
was amended, National had acquired over 400 concerns engaged in the purchase, 
manufacture, processing, and distribution of dairy products. Primarily as a 
result of said acquisitions, National’s net sales increased from $20,180,892 in 
1924 to $906,641,022 in 1950. Kraft Foods Co. is just one subsidiary. 

From 1950 to 1955, National ran its annual net sales from $906 to $1,260 
million by acquiring 40 more dairy products concerns, plus the Humko Co. of 
Memphis, Tenn., which refines and sells margarine, salad oid, and so forth. 
Humko’s sales in 1951 totaled $71,187,159. 

National’s sales for the first 6 months of 1959 were $742 million. 


5. The Borden Co. (Source material: FTC complaint in Docket No. 6652) 


Borden is an operating company engaged in the purchase, manufacture, 
processing, and distribution of dairy products in the United States and Canada. 
It is the second largest dairy company in the United States. Beginning in 1928, 
Borden initiated a policy of expansion by acquiring a large number of concerns 
engaged in practically all branches of the dairy industry. By 1950, Borden had 
acquired over 500 concerns engaged in the purchase, manufacture, processing, 
and distribution of milk, cheese, cream, butter, and so forth. Primarily as a re- 
sult of such acquisitions, Borden’s net sales increased from $181 million in 1928 
to $614 million. 

From 1950 to 1955, Borden ran its sales from $614 to $810 million by acquiring 
80 more dairy outlets and plants. 


‘6. Foremost Dairies, Inc. (Source material: FTC complaint in Docket No. 
6495) 

Foremost is also engaged in the dairy products industry. It was organized 
in 1931. By 1950, it had acquired 38 separate dairy product concerns located 
in 47 communities in Florida, Texas, South Carolina, Alabama, Georgia, Ten- 
nessee, Louisiana, New York, Pennsylvania, and North Carolina. In 1932, Fore- 
most’s sales were $1 million. In 1950, they were $52 million. 

From 1950 to 1955, Foremost made 52 additional acquisitions, and ran its sales 
from $52 million in 1950 to $375 million in 1954, 
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7. Beatrice Foods Company (Source material: FTC complaint in Docket No 
6653) 

Beatrice is a holding and operating company, engaged in purchase, manufac- 
ture, processing, and distribution of dairy products. In 1928, Beatrice initiated 
a policy of expansion by acquiring concerns engaged in the processing and dis- 
tribution of dairy products. By 1950, Beatrice had acquired over 70 concerns, 
and increased its sales from $57 million in 1928 to $205 million in 1950. In addi- 
tion, the company operates 99 manufacturing and processing plants and 200 
selling branches. 

Beatrice ran its net sales of $205 million in 1950 to $325 million in 1955 by 
acquiring 131 new outlets, engaged in manufacture, processing, and sale of dairy 
products. 


[From the Journal of Commerce, Friday, Aug. 7, 1959] 


Foop INpUstry OUTLOOK Is HELD Goop 


The outlook for the food industry at the present time “appears to be particu- 
larly good,” E. E. Stewart, chairman, National Dairy Products Corp., said. At 
the same time he reported that sales, earnings, and product shipments in the first 
half all set new records. 

Mr. Stewart said, “with a profitable half year behind us, we are confident that 
our business will make a good showing for the remainder of the year.” 


NET SALES GAIN 


Net income for the balf rose to $23,592,337, or $1.68 a share, from $22,488,100, 
or $1.62 a share, last year. Sales totaled $742,892,550, as against $725,456,909 
last year. 

He said that the results ‘seem to indicate that the company’s substantial 
expenditures for advertising and merchandising, combined with our continuing 
program for expansion and improvement of distribution facilities, are making 
an important contribution to business growth. The sales increase also reflected 
the favorable reception of a number of new and improved products that have 
been introduced to the consumer trade.” 


{From the Evening Star, Washington, D.C., July 31, 1959] 
SAFEWAY SALES EXxcEED BILLION IN HALF YEAR 


(By Donald B. Hadley, Star financial editor) 


Sales of Safeway Stores, Inc., have topped $1 billion by midyear for the first 
time in the company’s history and net profits are well above a year ago, Robert 
A. Magowan, president and board chairman, said in an interim report today. 

Sales in 24 weeks ended July 13 totaled $1,047,943,389, compared with 
$989,331,976 in the like period, Mr. Magowan said. 

Net profit for the period advanced to $15,304,138 or $1.20 a common share from 
$14,966,485 or $1.18 a share a year earlier. Profit before income taxes was 
$32,314,138, compared with $31,681,435. 


FOLLOWED SLOW START 


Mr. Magowan said much of the sales increase and all of profits gain came in 
the second 12 weeks of the period when sales rose more than 7 percent above a 
year ago and net profit was up nearly 7 percent. 

The slow start in the first 12 weeks was due largely to a monthlong strike 
in 123 stores of the Los Angeles area. 

In the last 3 years of steady growth, the company has expanded without need 
of bank borrowing or major financing and none is contemplated, Mr. Magowan 
said. 

The company has opened 69 new retail stores and 2 large distribution centers 
so far this year and the total number of new store openings in 1959 will be 
around 200, he added. 
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BOOK VALUE IMPROVES 


The report said book value of the common stock was $16.45 a share on June 13, 
compared with $14.99 a share a year earlier. Working capital amounted to 
$9.52 a share versus $9.60 on the like 1958 date. 

The company had 2,125 stores operating with a weekly sales average of $20,234 
on June 18, compared with 2,050 stores with a weekly average of $19,703 a year 
ago. 

During the 24 weeks the company paid $281,568 of dividends on preferred stock, 
$3,698,553 of dividends of common stock, and reinvested $11,324,017 in the 
business. 

The Washington division headed by Edgar Balshaw is one of Safeway’s largest 
units. . 


AREA Hotps SALes RISE, DOWNTOWN OFF SLIGHTLY 


Department store sales in the Washington area seem to be holding their 
gains from a year ago, but the downtown portion of the total is displaying a 
lagging tendency. 

The Federal Reserve Bank of Richmond today reported area sales for the 
week ended July 25 were up 2 percent from a year ago, despite a dip of 3 percent 
from the previous week. 

Area sales in 4 weeks ended July 25 were 2 percent above the like 1958 
period and those for the year to date remained 8 percent above a year ago. 
This is about the Same cumulative gain recorded in other recent weeks. 

The downtown portion of the area total was down 3 percent from a year ago 
in the week ended July 25 as well as 2 percent behind the previous week. Four 
weeks’ sales were down 3 percent from a year ago and sales for the year to date 
were up 1 percent. Cumulative downtown figures were 2 percent above a year 
ago previously. 





BANK CLEARINGS SHOW SLIGHT GAINS HERE 


Although mergers have reduced the number of banks since a year ago, Wash- 
ington bank clearings are slightly above a year ago, reported William N. Cradlin, 
clearinghouse manager. 

July clearings of $636,796,625 were up 1 percent from $628,023,935 in July 
last year. Seven months’ clearings of $4,235,673,268 were up less than 1 percent 
from $4,220,548,572 a year earlier. 


PEOPLES Drua@ DeEcLARES DIVIDEND OF 50 CENTS 


Directors of Peoples Drug Stores, Inc., today declared a regular quarterly 
dividend of 50 cents a share on common stock, Treasurer H. J. Althouse 
reported. 

The dividend will be paid September 25 to stockholders of record September 2. 





REALTY TITLE INSURANCE ACQUIRES MUTUAL TITLE 


Realty Title Insurance Co. has purchased the Mutual Title Co. at 915 15th 
Street NW., Board Chairman Leo M. Bernstein announced. 

Present offices of Mutual Title will continue to operate in the Edmonds 
Building as a branch and employees will be absorbed by the larger Realty Title 
without loss of seniority. 

Mutual Title was founded in 1949 by Martin J. Quigley. Realty Title has 
main offices in the Realty Building, 1424 K Street NW., and branches throughout 
the area. 





FarRM Prices DECLINE 1 PERCENT 


Farm product prices declined 1 percent between mid-June and mid-July. 

Reporting this today, the Agriculture Department said hogs, potatoes, oranges, 
beef, cattle, and watermelons were mainly responsible for the decline. Prices of 
eggs, cotton, and milk rose. 
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The farm price level was 4 percent below that a year earlier and the lowest 


since December 1957. It was 23 percent below the record set in February 1951. 

Prices paid by farmers held unchanged during the month but were 2 percent 
higher than a year earlier. 

Farm prices as a whole held unchanged from a month earlier at 81 percent of 
parity. A year ago they were 8&8) percent, as compared with the record of 123 
percent set in October 1946. Parity is a Federal standard for measuring farm 
prices in terms of farmers’ costs. 


{From the Washington Post, Aug. 6, 1959] 


MIDDLEMAN INCREASES His Cur or Foop PRICES 


on =» 


The Agriculture Department reported that Americans spent $57.7 billion last 
year for foods produced by U.S. farmers. This was an increase of nearly 5 per- 
cent over 1957. 

Farmers were said to have received $20.8 billion of this amount. The remain- 
ing $36.9 billion went to processors, transportation agencies, and distributors. 

In other words, the farmer got roughly 36 percent of consumer expenditures. 
This percentage compared with 45 percent in the 1947-49 base period. The share 
received by marketing agencies increased from 55 percent in the base period to 
64 percent last year. 

The Departinent said that about 60 percent of the increase in consumer food 
expenditures last year represented higher unit prices and 40 percent an increased 
volume of products purchased. 

It said that most of the rise in unit marketing charges from 1947-49 to 1958 
Was caused by increases in wage rates, salaries, transportation charges, and 
prices of machinery and equipment, containers and packaging materials, fuel 
and other items bought by marketing firms. Profits per unit also rose, it said. 

The Department said labor came close to receiving as much from the food 
expenditures last year as did farmers. The labor bill was put at $17.5 billion. 
This figure was up 65 percent from the 1947-49 average. 

Senator Lone. I have here certain information from the House 
Small Business Committee which is investigating this same matter 
but I think rather than include all of that in the record, Mr. Chair- 
man, I will keep a considerable portion of this and offer it at a later 
date. 

I also have a speech by Secretary Benson which discusses this prob- 
lem. This speech was delivered on January 13, 1959, and I think that 
these two quotations are particularly pertinent where he said to the 
farmers: 

One of your great challenges and opportunities is in providing similarly 
integrated marketing facilities. I say to you that farm people must take 
the initiative. Farmers must mold the economic integration themselves to 
make sure it adequately serves farm interests. 


And he said also that farmers must have strong farm organizations 
and the big cooperatives to provide them with much needed bargain- 
ing power in order to maintain control of farming in the future. 

I will not put this entire speech in the record at this point, Mr. 
Chairman. It might burden your record. But I do make this point 
here that the Secretary of Agriculture himself was pointing out the 
type of thing that is necessary for the farmers to do, to acquire facili- 
ties if they wish to maintain their position in the market and if they 
wish to maintain themselves in agriculture. 

Here we have the situation, Mr. Chairman, where the Secretary of 
Agriculture is pursuing the policy of helping the farmers build their 
cooperatives and acquire facilities, while the Justice Department 
wants to prosecute them for doing the same thing and, of course, my 
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bill seeks to stop that by maintaining the position of the Secretary 
of Agriculture and making these prosecutions by the Justice De- 
partment subject to approval by the Department of Agriculture. 
There is certain other material which I would like to submit for 
the record subsequently, Mr. Chairman. Rather than place extraneous 


or unnecessary material in your record, I would like to request your 
consent that I might insert it at a later time. 

Senator Jorpan. You may place it in at any time you would like, 
sir. 

Senator Lone. Thank you very much, Mr. Chairman. 

Senator Jorpan. Thank you, Senator Long. 

(Material submitted by Senator Long follows:) 


[The Progressive, May 1959] 


MONOPOLY IN THE MILKSHED 


(By Sherwood Ross’) 


“If, as is sometimes said, the past is prologue, this record, to those who be- 
lieve that traditional American liberty even yet holds a place in its competitive 
structure for the individual enterpriser, forewarns of the annihilation of the 
small businessman in a field of competitive endeavor historically local in nature. 
The rise of the giant, Foremost Dairies, Inc., characterized by acquisition * * * 
seemingly without end, is one of the prime examples of the revision of the 
competitive structure of the dairy products industry in the last quarter cen- 
tury.” 

This eloquent plea of the public counsel before the hearing examiner of the 
Federal Trade Commission in the still undecided case against the Foremost 
Dairies Corp. supplies, in capsule, the reason behind the FTC’s bid to prove that 
Foremost, along with three other corporate giants, has come to dominate the 
dairy industry. This domination has been achieved by methods allegedly in 
violation of the Clayton Act, which prohibits corporation mergers that “lessen 
competition, or tend to create a monopoly,” and the Federal Trade Commission 
Act, which prohibits unfair competitive practices. The result of these FTC 
complaints, in addition to the probe by an aggressive House Committee on Small 
Business, has been to keep the Big Four of Dairyland—National Dairy Products 
(Sealtest), the Borden Co., Foremost, and Beatrice Foods (Meadowgold)— 
almost constantly on the witness stand. 

Much more is at stake than appears on the surface in this legal battle 
between the Government and the dairy corporations over who controls the 
American milkshed, and how it is controlled. The congressional investigation 
and the decisions of the hearing examiner will affect the welfare of our 1,500,000 
dairy farmers, the future of hundreds of small, independent milk producers, 
thousands of small grocers, and the pocketbooks of 170 million Americans. 

As a result of the acquisition of small milk producers, virtually in wholesale 
lots, the Big Four now control 20 percent of all fluid milk sales in the United 
States. Accordingly, since 1954, the FTC has cited the four for merger practices 
which “tend to create a monopoly” or “lessen competition.” Some idea of the 
wealth, power, and resources at the disposal of these giant organizations may be 
gained from examining their corporate records : 

National Dairy operates more than 400 concerns, many of which like Kraft 
Foods, control subsidiaries of their own. In a pending complaint, the FTC 
charges that National’s sales have increased 39 percent—from $906 million 
in 1950, to $1,260 million in 1955—as a result of its 40 acquisitions. 

Borden’s, with hundreds of satellites producing in 48 States and numerous 
markets overseas, has increased its sales from $613 million in 1950 to $810 
million in 1955, because of its pattern, the FTC claims, of “steady encroach- 
ment” in eliminating competitors. 





1 Sherwood Ross, a Chicago publicist, has written for a number of magazines and news- 
papers, including American City and Ebony. 
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Foremost, which holds the distinction of having led all U.S. corporations in 
total mergers for the years 1948 through 1954, increased its sales sevenfold 
during the 1950-54 period because of them, the FTC contends. Foremost sales 
rose from $52 million to $375 million in that time. The growth of its corporate 
assets—like those of the other dairy leaders—directly paralleled the rise 
of its sales. Foremost’s assets soared 797 percent between 1950 and 1954. 

Beatrice Foods, which operates some 300 enterprises in 29 States, increased 
its net sales by 58 percent—from $205 million to $325 million—in the 1950-55 
period, a consequence of mergers that violate the Clayton Act, the FTC has 
charged. 

As these huge dairy corporations, in their apparently ceaseless cycle of merger, 
growth, and merger, have enjoyed record sales and profits: while farm prices 
have declined and consumer prices have advanced, it is little short of amazing 
that so little public outery has been heard. Editors seem indifferent to the fact 
that one-third of all American families are deficient in calcium; 2 families in 
10 will not purchase a quart of milk this month; and the world’s wealthiest Na- 
tion languishes in 15th place on the list of world dairy-product consumers. 

Some of the reasons for this poor showing are not hard to find. Florida pro- 
vides a fairly typical example of why dairy products pile up. There, three of the 
Big Four—Foremost, Borden’s, and National—control ¢6 percent of milk sales in 
Miami, 59 percent in Jacksonville, and 60 percent in Tampa, according to figures 
supplied by the FTC. The housewife has to pay the milkman 28 cents a quart 
in Miami and Tampa, and 30 cents a quart in Jacksonville. The result has been 
a surplus of milk on the farms while people in the cities who need it have to 
go Without milk. “Now what could have caused a surplus of milk in Florida?’ 
chided the Dairy Record magazine last summer. “Could it possibly have been 
prices which, month after month and year after year, with only an occasional ex- 
ception, are the highest in the Nation?” 

But if the breadwinner’s wife has been paying gold rush prices for milk, the 
dairy farmer has seen only the dust and not the nuggets. Representative De- 
partment of Agriculture figures for the sale of half-gallon containers (February 
1958) prove this rather conclusively : 


(Cents per quart] 


Housewife | Middleman Farmer gets 


preys | takes 
dedapniinbonienn eeepc lpn eepenicinieatiptint sei any . tins | selected Recagicaraniaiaiii 
New York pdt tat hneiacin shes ckbciagiedtel 49 23 26 
Oklahoma City aaa eee i ee Ea Sk ed 49 27 2? 
DEE iivncdudt next uktbungcad aten@thibmibasinns kegs Mimitads 41 22 19 
Chicag >... hutiadindiibtidantobuteoneunhhheianaas 41 23 18 
Bs tagcat nbechannbhosndnethegtuentaaeeeeeada sae’ | 40 21 iv 


New York World-Telegram and Sun reporter Joseph Alvarez, viewing “The. 
Milk Muddle,” in September 1957, observed: “Right now, the farmer gets about 
9 cents a quart. It retails for 25% cents. Some economists maintain that the 
higher prices the farmer needs and the cheaper milk the housewife wants must 
come out of the 1614 cents in the middle.” This is a point of view enthusiasti- 
cally supported by dairy farmers, many of whom have been driven to despera- 
tion by sliding receipts and skyrocketing costs. A few months earlier, 9,000 
mid-Atlantic region farmers resorted to milk-dumping, dynamiting, and gunplay 
in an effort to wring 3 cents more from the middlemen. One spokesman for 
3,000 insurgent dairy farmers in that area complained bitterly, “We're losing 
money on very drop of milk we sell. We can’t meet productions costs. We'd 
rather ruin ourselves than have somebody else do it for us.” On the highways, 
milk schooners were flagged down—their tires slashed, headlights broken, 
eargoes dumped—and the supply of milk to New York City jeopardized. 

National farm spokesmen mince no words in pinning the blame for low milk 
receipts on the middleman. William Waldorf, president of the Dairy Farmers 
of America, has declared, ‘“‘We will be orderly but our needs are great. Weare 
an action group. We are in revolt against the domination of the big milk trusts. 
They must pay more for our milk.” It can bardly be maintained that “the big 
milk trusts” are incapable of paying more. The net profits of the Big Four— 
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spurred by sales which the FTC says have been the result of mergers—have 
grown like this: 
[Net profits in millions] 








1952 | 195 | 1957 | 1958 
| |— —— 
NE . cpvicepaneemncenton salen $27.8 $41.7 $44.1 $45. 5 
Borden’s_----.--- na nleas unas ee iene alia ; 17.7 23. 6 24.0 24.6 
ONG «niece sdsi na cces nnn ce whsbosusianduns 1.9 10. 1 WO beneateetiacoed 
DUI 5 tiie wsttsatcihinntinapiindsnaerassniiiaihbiatitth 3.9 6.3 7.5 8.6 





It should be noted that the most recent recession, which depleted the ranks 
of dairy farmers, put no great dent in Big Four profit margins. There are 
several reasons for this. The business magazine Barron’s pointed out one of 
them last year in an article titled “National Dairy—It Manages To Thrive in 
Good and Bad Times Alike.” Explaining why National’s profits rose during 
three recessions, it observed, “Since raw materials are much more sensitive to 
business conditions than the prices of finished goods, dairy firms such as National 
usually are able to widen profit margins in times of general economic slackness.” 
Or, to take it out of Wall Street parlance, consumer prices remained high even 
though farm prices fell and millions of workers were laid off. 

A second reason for the sizable profit margins of the Big Four has been the 
invaluable assistance tendered them by Secretary of Agriculture Ezra Taft 
Benson. in February 1958, in the darkest hours of the farmers’ “general eco- 
nomic slackness,” Benson cut dairy supports the full legal limit, to 75 percent. 
But as cne Michigan dairyman told a Farm Journal reporter, “Lowering price 
supports won't help use up milk. The consumer will never see any of the cut. 
The processor will just fatten up.” It took no Cassandra to make such a predic- 
tion. When the Government depressed the market price for the farmer, the 
dairy giants saw no reason to make any such commensurate reduction of their 
price at retail. The consumer—wholly unorganized, unprotected, and unin- 
formed—made no protest. 

According to the National Milk Producers Federation, the voice of some 30,000 
U.S. dairy farmers, consumer prices rose 9.3 percent between April 1954 and 
January 1958, although the administration cut price supports 13.1 percent. The 
unkindest cut of all was dealt not by Benson but by President Eisenhower, the 
campaigner who promised 100-percent.parity in 1952. He vetoed a bill sparked 
by Midwest Democrats which would have frozen dairy supports at 1957 levels— 
and hundreds of dairy farmers began auctioning their herds. Hugh Moore, 
professor of agricultural economics at the University of Wisconsin, told the 
New York Times: “The veto will cost Wisconsin dairy farmers $35 million, and 
that reduced purchasing power will be reflected in lower income for the people 
who do business with them.” 

The plight of the dairy farmer is perhaps equaled only by the death agonies 
of the small milk manufacturer. Twenty years ago, he knew each farmer who 
trucked his milk cans to his Main Street door in the early morning hours, and 
he generally gave him the best price he could and still make a profit. Now— 
“systematically,” according to the FTC—this small milk manufacturer is being 
bought out, sometimes forced to sell his business. The new proprietors are 
absentee landlords, operating the dairy in Ashtabula or Gainesville from cor- 
porate towers in New York and Chicago. 

How the small dairy dealer has been driven from the field first came to the 
attention of Congress several years ago with a flood of protests over “price 
wars” and “discriminatory practices.” The investigation headed by Representa- 
tive Wright Patman, chairman of the House Committee on Small Business, 
produced a fairly comprehensive picture of some of the methods used by the 
Big Four in pocketing $3.1 billion of the total $8.9 billion spent annually by 
U.S. housewives on all dairy products. 

In Dallas, where a price war had been crushing independent distributors, a 
Foremost dairy chain official testified that his company was going into the red 
some “three or four thousand dollars” each day by selling below cost. Fore- 
most, like the other members of the Big Four, could easily subsidize such 
operations. It could write off its losses in its battle against the Texas inde- 
pendents with the help of profits siphoned off from its Florida operations. 
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Another device used by the national chains to undersell the independents is 
to purchase milk in an area where the price paid to farmers is especially low 
and then to resell it in an area where the independents buy their milk at higher 
prices. 

The Dairy Record has lashed out at the national dairy chain sales of products 
below cost as “loss leaders” to draw crowds in the big supermarts. Said the 
Record: “If permitted to exist, this canker will result in the liquidation of 
many of our independent dairy concerns. National dairy chains are far from 
being guiltless and too often are active participants, probably with the idea of 
weakening or eliminating competition.” Of course, while a price war lasts, 
the housewife is content, but experience shows—and again Florida provides the 
classic example—that once the independents are bought or knocked out, the 
dairy captains will raise their prices to whatever the traffic will bear. 

The Patman committee also heard evidence which indicated that the dairy 
chains and the supermarket chains have opened a double-barreled attack against 
the independent dairyman and the independent grocer. While investigating an 
unusual price war in Kansas City, where the price of home-delivered milk re- 
mained high, committee probers heard a cogent explanation for this phenomenon 
from Fred Lambers, of the Independent Processors of Missouri: “I believe the 
large dairies are forcing the price of home-delivered milk up in order that house- 
wives buy all their milk needs * * * at chainstores where the milk of the large 
dairies is sold. I believe that grocery chainstores do not permit small local 
dairies to compete with the large dairies on an equal basis. I believe there is a 
conspiracy between the large grocery chainstores to monopolize the distribu- 
tion of milk, and that the so-called milk price wars are financed by the large 
dairies and the large chainstores for this purpose.” 

ividently the Government agrees. A recent FTC complaint cites National 
Dairies for “paying promotional allowances to selected customers, principally 
to large chains” in violation of the Clayton Act. Practices such as those said 
to exist by the FTC can only hasten the mercurial disappearance of the small 
independent grocers, as well as the dairy independents. The number of inde- 
pendents has already shrunk from 2,427 in 1920 to fewer than 1,500 today; 
according to Alabama Senator John Sparkman. “They are the last of the 
Mohicans’’—the last outpost of free enterprise among small industrialists in 
this country. 

Whether the FTC has made haste to spare our “Mohicans” from an economic 
massacre is the subject of some controversy. As Patman charged, “The great 
wave of corporate mergers taking place during the past 3 years, and continuing 
now, has elicited from the Department of Justice and the FTC not even a whole- 
hearted pretense at enforcing the law.” 

Even the FTC—which has put only nine lawyers to work on the dairy cases— 
should overcome the battery of legal talent the Big Four have assembled against 
it, there is little likelihood that, after years of delay in the merger hearings, 
the Big Four can now be divested of the hundreds of concerns they have bought 
out. To divest them of these assets, long since woven into their corporate cloth, 
would be like unscrambling eggs. Thus, even if the Federal case is upheld, 
the value of the merger hearings—short of giving the public a breather from 
further corporate pressure in this field—is rather dubious. If past is prolog, as 
the FTC thinks, the public may expect more Federal “consent decrees,” more 
settlements, more status quo. 

Perhaps the most conspicuous administration failure has been on the part 
of Agriculture Secretary Benson. In addition to his ill-timed slash of price. 
supports, in the throes of recession, he has only once used the authority granted 
him under the Packers and Stockyards Act to prosecute corporations involved 
in “unfair, unjustly discriminatory practice in commerce.” (It has long been 
established that dairy manufacturers, in the language of this law, are con- 
strued to be “packers.’’ ) 

Obviously, the great crusade has bogged down in the milkshed. It now ap- 
pears that any relief for farmers, housewives, small dairy entrepreneurs, and 
grocer independents will have to wait for a change of administration in 1960. 
A vigilant Secretary of Agriculture could make the Packers and Stockyards 
Act a potent weapon for safeguarding the rights of small businessmen. By the 
same token, an administration with effective leadership could get action from 
the Attorney General and results from the FTC. 

The ground for such an administration can be broken now. This session of: 
Congress should enact new legislation calculated to bring economie justice to, 
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the dairy industry. High on the “must” list is the Page proposal—a suggestion 
which gets its name from Walter Page, manager of an organization of small 
dairy processors in Syracuse, N.Y., and a Patman committee witness. His pro- 
posal would compel the FTC, if it found substantial cause to issue a discrimina- 
tory price complaint after a preliminary hearing, to order the suspected offender 
to cease and desist from the discriminatory practice pending the final judgment 
of the hearing examiner. 

Congress, if it hopes to reduce growing farm surpluses, should require the 
“big milk trusts” to pay farmers a fair price for their milk and keep retail con- 
sumption up by ordering retail prices down. America would not lag in 15th 
place on the list of dairy-product-consuming nations today if the housewife was 
not the victim of prices that remained high both in,good times and bad. Toward 
this end, a Department of Consumers—such as the one proposed by Senator Estes 
Kefauver in the January Progressive—might prove of inestimable value. Unless 
Congress acts now to restore economic justice, farmers will continue to go broke; 
farm surpluses will continue to pile up; the “Mohicans” will continue to vanish ; 
the Big Four will continue to extend their domination and influence over the 
dairy industry ; and the housewife may, one day, look back wistfully to the time 
when the price of milk was only 30 cents a quart. 

Senator Jorpan. I am glad to see that Senator Proxmire is here. 
Did you have some questions or comments, Senator Proxmire? 

Senator Proxmire. No, Mr. Chairman, thank you. I am here to 
listen to the witnesses. 

Senator Jorpan. Our next witness is Mr. Frank A. Barrett, who is 


the General Counsel for the Department of Agriculture. 


STATEMENT OF HON. FRANK A. BARRETT, GENERAL COUNSEL, U.S. 
DEPARTMENT OF AGRICULTURE 


Senator Jorpan. Mr. Barrett, we are glad to have you here. 

Mr. Barretr. Thank you very much, Mr. Chairman. 

I appreciate the opportunity to express the views of the Depart- 
ment on the bill S. 2014. 

The Department’s general position on this legislation is contained 
in a letter to Senator Ellender, chairman of the Committee on Agri- 
culture and Forestry, which is attached to Senate Report 528 filed 
on this bill. The Department of Agriculture recommended against 
the enactment of this bill in the light of the fact that the issues 
involved are the subject matter of an appeal presently pending be- 
fore the U.S. Supreme Court in the case of United States v. Maryland 
and Virginia Milk Producers Association. In view of that fact, 
the Department believes that amendments to or legislation clarifying 
the Capper-Volstead Act should be deferred until such time as the 
Supreme Court has disposed of the pending case in the hope that 
the whole field of the law will be clearly defined as to how cooperatives 
may be affected under the Sherman Antitrust and Clayton Acts. 

For a good many years the Department of Agriculture has con- 
sistently taken the position that strong farmer cooperatives are in 
the public interest. In discussing farmer cooperatives Secretary 
Benson recently declared in a speech at Penn State about a year ago: 

They are democracy in action. They provide the vehicle whereby the indi- 
vidual farmer can join with his neighbors to gain the advantages of volume 
and marketing strength without sacrificing his independence. They are a 


self-help tool that allows him to command the strength necessary to compete 
in our big business economy. 


45256—59—_—4 
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We are fully aware that processors of agricultural products not 
owned by farmer cooperatives, particularly in the dairy field, and 
retail distributors of food have grown tremendously in size and have 
concentrated their operations through mergers and asset acquisitions. 
Accordingly, the Department recognizes the need for farmer co- 
operatives to have the opportunity to expand and at least grow com- 
parably with enterprises not owned by cooperatives. 

Despite substantial increases in membership and business volume, 
farmer cooperatives have not kept pace—either in size or resources— 
with the demands imposed upon them by rapidly changing conditions. 
In terms of proportion of farm products handled, marketing services 
performed and extent of vertical economic integration between the 
farmer and the consumer, dairy cooperatives are the leaders in the 
farmer cooperative field. Yet, let us see what some comparisons: “os 
this area show. In 1924 the three l: argest cooperative dairies had $ 
in sales to every $100 in sales of the three largest noncooperatives. By 
1955 this figure had dropped to $14 for the cooperatives as against 
every $100 in sales of the noncooperatives. Moreover, since the 1920’s 
additional large noncooperatives have come on the scene; and there 
are now eight with annual sales of over $100 million. Yet today only 
two dairy cooperatives are in this class. One national noncooperative 
dairy corporation grew from $14 million in sales in 1924 to $1.3 billion 
in 1955; a figure as great as the net sales of the country’s 1,600-odd 
local and regional dairy cooperative associations (excluding bargain- 
ing associations). Although specific information is not available, gen- 
eral market data indicates that similar examples could be found in 
other major food and fiber groups. 

More than one-half of the m: irketing cooperatives in 1955-56 had 
business volumes below $500,000, and more than three-fourths had 
business volumes below $1 million. 

The apparent occasion for this legislation is the decision of the 
District Court for the District of Columbia in the case of United 
States v. Maryland and Virginia Milk Producers Association, Inc. 
That case was brought primarily as the result of the acquisition by the 
cooperative of the “Embassy Dairy, a retail milk distributor having 
about 10 percent of the local market and purchasing all its milk from 
sources other than the association. The court in its findings indicated 
that the cooperative had acquired that facility with the “intent and 
purpose” of restraining trade. 

The Capper-Volstead Act, enacted in 1922, authorizes farmers to 
combine through cooperative associations for the purpose of market- 
ing their products in interstate commerce. In the Borden case, de- 
cided in 1939, the Supreme Court held such organizations “not to 
“ec . F illegal combinations.” The Congress “expressly declared 
that farmers should have the right to organize cooperatives for their 
mutual benefit. 

In the Maryland- Virginia case the court ruled that the cooperative 
was not subject to a monopoly charge under section 2 of the Sherman 
Act, which reads as follows: 


Every person who shall monopolize, or attempt to monopolize, or combine or 
conspire with any other person or persons, to monopolize any part of the trade or 
commerce among the several States or with foreign nations, shall be deemed 
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guilty of a misdemeanor, and, on conviction thereof, shall be punished by fine 
not exceeding $50,000, or by imprisonment not exceeding 1 year, or by both 
said punishments, in the discretion of the court. 

because the Clayton and Capper-Volstead Acts rendered the associa- 
tion— 

entirely exempt from the provisions of the antitrust laws, both as to its very 
existence as well as to all of its activities, provided it does not enter into con- 
spiracies or combinations with persons who are not producers of agricultural 
commodities. 

Senator Youne. Do you mind if I ask a-question ? 

Mr. Barrerr. Of course not, Senator Young. 

Senator Youna. If these producers had elected at this time to con- 
struct and operate their own cooperative without acquiring another 
one, do you think they would have been within the law? 

Mr. Barrerr. Let me state it this way, Senator Young: I think that 
if the cooperative organized by these farmers had in its norma! course 
of business built up a distributing outfit like the Embassy Dairy with- 
out the intent to preempt the market entirely or to crea‘e a monopoly, 
that the court may have found that it was not subject to attack under 
the Clayton Act or the Sherman Antitrust Act. 

Now, the law has not been very clearly laid down and defined. The 
only case before the court was this Borden case that Senator Long 
referred to a while back. 

Senator Lone. If I might interject, Mr. Chairman. 

Senator Jorpan. Yes, Senator Long. 

Senator Lone. I think the Clayton Act refers entirely to effects. It 
says that a corporation may not acquire another corporation if the 
effect—and mind you, it is not the intent but the effect—may be to 
substantially lessen competition in the particular area. I am not 
quoting that verbatim, but that is my recollection, that it looks to 
the effect rather than the intent. I would have to ask the anti- 
trust people to make sure, but my impression is that it relates to 
the point that a corporation cannot acquire the corporation of an- 
other if there is that effect and it refers to effect rather than intent. 

Of course, when the farmers acquire a dairy, when dairy farmers 
acquire a dairy, there is an intent to get them’ an advantage in the 
market and to deny other farmers the same opportunity they seek 
themselves. 

Mr. Barrerr. Well, the statement by Senator Long makes it abun- 
dantly clear that the courts have not laid down any clearly defined 
rules in this particular area 

I can say this, that w here the cooperative acquired a concern that 
was in financial difficulties and about to go under, that the court held 
that there was no violation of the Clay ton Act, 

It seems to me that the better part of wisdom would be for this 
committee to wait and see what the Supreme Court of the United 
States says on this Maryland-Virginia case. If it takes jurisdiction 
and if it covers the issues that were submitted in that controversy, 
it should lay down some very clearly defined rules of law affecting 
these matters. 

It does seem to me, Senator Long, answering your question whether 
the Court will question whether the Cooperative created a monopoly 
by intent or design or whether it will look to the effect, as you state, 











46 FARMER COOPERATIVES 


if they build up a business themselves and they wait until the com- 
petitor has become involved in financial difficulties, that then, under 
the rule that the courts have laid down, perhaps there would be im- 
munity. If they acquired the competitor under those conditions, the 
same result would be achieved under that set of circumstances as buy- 
ing them out in the first place. 

Senator Youna. I might remark we are running into a very serious 
situation. Consumers complain about the high cost of food prices 
and, of course, they are higher than they have ever been at 
any time in the past, while the price that the farmer gets for this is 
less than it has been for years. Farmers prices are down 23 or 24 
percent since 1955. The farmer now only gets 39 percent of the con- 
sumer’s dollar while the processors and the y middlemen get 61 percent 
and that spread is widening all of the time. 

I think that we may very well have great concern in the operation 
of some of these dairies in Washington, as well as other processors in 
other areas, with prices going up year after year. With virtual mo- 
nopoly in many of these businesses, they are inviting the cooperatives to 
grow and spread. ‘They are the greatest incentive that I know of for the 
spread of and increase in cooperatives. 

I do not like to see a monopoly on one side or the other but I am 
afraid that is the way it is going if they persist in handling things 
the way that they have been. 

Mr. Barrerr. I think Congress had that very thing in mind, 
Senator, when they passed the Capper-Volstead Act because, while 
they granted immunity to the farmer in the cooperatives, at the same 
time they said, “Here, the Secretary of Agriculture keeps his eye 
on these concerns and he will take action against them and issue a 
cease and desist order if he finds that the result and effect is to unduly 
enhance the price of the commodities.” 

Senator Youne. As I understand you, the main point that you are 
making is that the legislation comes along at the wrong time. 

Mr. Barrett. I think it is premature, Senator Young. I think it 
may well be that when the Supreme Court decides this case that there 
will be no need for legislation even from Senator Long’s standpoint, 
it might possibly be that way. 

In any event, the necessity for legislation will be very apparent 
after the Court decides the matter and then the Congress can say, 
“Has the Court taken into consideration our intention when we passed 
the Capper-Volstead Act?” And, if not, at that time the Congress 
can take such steps as it deems proper to consider amendments. We 
feel that way very strongly. 

Senator Jorpan. In other words, you feel that we should wait until 
after the Supreme Court decision is rendered and then if legislation 
is needed to remedy what the Court decision brought about, it should 
be done afterwards because then we would know better what kind of 
legislation to pass ? 

Mr. Barrett. Precisely. That is our very position in the matter 
and that is the way we reported on the bill. 

We recognize the problem of the cooperatives and we recognize 
also the situation that might possibly confront the consumers here in 
this area under this particular set of facts. We think that the Su- 
preme Court may define this field of law in unmistakable terms and 
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ithereafter we think that action could be taken to protect the public 
as well as the producers as the Congress may determine. 

Now, Mr. Chairman, I would like to refer to section 3 of the Sher- 
man Act which I have discussed informally—rather than take your 
time, Mr. Chairman, if you will let my statement be put into the 
record. 

Senator Jorpan. We will be glad to include your entire statement 
in the record. 

(Mr. Barrett’s prepared statement is as follows :) 





Mr. Chairman, I appreciate the opportunity te present the views of the De- 
partment on the bill, S. 2014. 

The Department’s general position on this legislation is contained in a let- 
ter to Senator Ellender, chairman of the Committee on Agriculture and For- 
estry, which is attached to Senate Report 528 filed on this bill. The Department 
of Agriculture recommended against the enactment of this bill in the light of 
the fact that the issues involved are the subject matter of an appeal presently 
pending before the U.S. Supreme Court in the case of United States v. Maryland 
and Virginia Milk Producers Association. In view of that fact, the Department 
believes that amendments to or legislation clarifying the Capper-Volstead Act 
should be deferred until such time as the Supreme Court has disposed of the 
pending case in the hope that the whole field of the law will be clearly defined 
as to how cooperatives may be affected under the Sherman Antitrust and Clay- 
ton Acts. 

For a good many years the Department of Agriculture has consistently taken 
the position that strong farmer cooperatives are in the public interest. In dis- 
cussing farmer cooperatives Secretary Benson recently declared : 

“They are democracy in action. They provide the vehicle whereby the in- 
dividual farmer can join with his neighbors to gain the advantages of volume 
and marketing strength without sacrificing his independence. They are a self- 
help tool that allows him to command the strength necessary to compete in our 
big business economy.” 

We are fully aware that processors of agricultural products not owned by 
farmer cooperatives, particularly in the dairy field, and retail distributors of 
food have grown tremendously in size and have concentrated their operations 
through mergers and asset acquisitions. Accordingly, the Department recognizes 
the need for farmer cooperatives to have the opportunity to expand and at least 
grow comparably with enterprises not owned by cooperatives. 

Despite substantial increases in membership and business volume, farmer 
cooperatives have not kept pace—either in size or resources—with the demands 
imposed upon them by rapidly changing conditions. In terms of proportion of 
‘farm products handled, marketing services performed, and extent of vertical 
‘economic integration between the farmer and the consumer, dairy cooperatives 
are the leaders in the farmer cooperative field. Yet, let us see what some 
comparisons in this area show. In 1924 the three largest cooperative dairies 
‘had $48 in sales to every $100 in sales of the three largest noncooperatives. By 
1955 this figure had dropped to $14 for the cooperatives as against every $100 
in sales of the noncooperatives. Moreover, since the 1920’s additional large 
noncooperatives have come on the scene; and there are now eight with annual 
sales of over $100 million. Yet today only two dairy cooperatives are in this 
«class. One national noncooperative dairy corporation grew from $14 million in 
sales in 1924 to $1.3 billion in 1955; a figure as great as the net sales of the 
country’s 1,600-odd local and regional dairy cooperative associations (excluding 
bargaining associations). Although specific information is not available, gen- 
eral market data indicates that similar examples could be found in other major 
food and fiber groups. 

More than one-half of the marketing cooperatives in 1955-56 had business 
volumes below $500,000, and more than three-fourths had business volumes 
below $1 million. 

The apparent occasion for this legislation is the decision of the District Court 
for the District of Columbia in the case of United States v. Maryland and Vir- 
ginia Milk Producers Association, Inc. That case was brought primarily as the 
result of the acquisition by the cooperative of the Embassy Dairy, a retail milk 
distributor having about 10 percent of the local market and purchasing all its 
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milk from sources other than the association. The court in its findings indicated 
that the cooperative had acquired that facility with the “intent and purpose” of 
restraining trade. 

The Capper-Volstead Act, enacted in 1922, authorizes farmers to combine 
through cooperative associations for the purpose of marketing their products 
in interstate commerce. In the Borden case, decided in 1989, the Supreme Court 
held such organizations “not to be * * * illegal combinations.” The Congress 
expressly declared that farmers should have the right to organize cooperatives 
for their mutual benefit. 

In the Maryland-Virginia case the court ruled that the cooperative was not 
subject to a monopoly charge under section 2 of the Sherman Act, which reads 
as follows: 

“Every person who shall monopolize, or attempt to monopolize, or combine or 
conspire with any other person or persons, to monopolize any part of the trade 
or commerce among the several States or with foreign nations, shall be deemed 
guilty of a misdemeanor, and, on conviction thereof, shall be punished by fine 
not exceeding $50,000, or by imprisonment not exceeding 1 year, or by both said 
punishments, in the discretion of the court.” 
because the Clayton and Capper-Volstead Acts rendered the association ‘“‘en- 
tirely exempt from the provisions of the antitrust laws, both as to its very 
existence as well as to all of its activities, provided it does not enter into 
conspiracies or combinations with persons who are not producers of agricultural 
commodities.” 

The courts on various occasions have laid down the rule that the Capper- 
Volstead Act does not grant cooperatives the right to conduct blacklisting and 
boycotting operations against dealers and other practices in restraint of trade. 

Under existing law cooperatives are not restricted as to ownership or acquisi- 
tion by stock or asset purchase of distributing and marketing facilities. The 
law prohibits such acquisitions only where there is a reasonable probability 
that a substantial lessening of competition or a monopoly might result within an 
area of effective competition. The market affected must be substantial and 
it must appear that competition may be foreclosed in a substantial share of 
that market. 

The court held, in effect, that by acquiring Embassy Dairy the cooperative vio- 
lated section 7 of the Clayton Act because it closed competition in respect to the 
bidding on Government contracts and in respect to purchase of milk by retail 
distributors from milk producers who were not members of the association. 

Section 7 of the Clayton Act reads: 

“No corporation engaged in commerce shall acquire, directly or indirectly, 
the whole or any part of the stock or other share capital and no corporation 
subject to the jurisdiction of the Federal Trade Commission shall acquire the 
whole or any part of the assets of another corporation engaged also in com- 
merce, where in any line of commerce in any section of the country, the effect 
of such acquisition may be substantially to lessen competition, or to tend to create 
a monopoly.” 

The trial court also concluded “that the transaction involving the acquisition 
of Embassy Dairy by the defendant constitutes a violation of section 3 of the 
Sherman Act” because the cooperative entered into a combination with a third 
person which resulted in an unreasonable restraint of trade. Section 3 reads 
as follows: 

“Every contract, combination in form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce in any Territory of the United States or of the 
District of Columbia, or in restraint of trade or commerce between any such 
Territory and another, or between any such Territory or Territories and any 
State or States or the District of Columbia, or with foreign nations, or between 
the District of Columbia and any State or States or foreign nations, is declared 
illegal. Every person who shall make any such contract or engage in any such 
combination or conspiracy, shall be deemed guilty of a misdemeanor, and, on 
eonviction thereof, shall be punished by fine not exceeding $50,000, or by im- 
prisonment not exceeding 1 year, or by both said punishments, in the discretion 
of the court.” 

In the light of these decisions, it seems to us that the better part of wisdom 
would be not to enact legislation until the Supreme Court has rendered its de- 
cision which should clarify the law in this field. At that time it is our hope 
that the Congress thereby will be fully apprised as to whether there is a need 
or desire for amendatory legislation. 
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Senator Jorpan. Thank you, Mr. Barrett. Did you have any ques- 
tions, Senator Proxmire / 

Senator Proxmire. No. 

Senator Jorpan. How about you, Senator Long ? 

Senator Lone. Yes, sir; if the Senator has none. 

Senator Young. No; I do not have any questions. 

Senator Lone. Mr. Barrett, it sounds to me that you agree with my 
purpose from what I understand your statements. You would like 
to have that in the law, if I understand correctly. If that is the case, 
I fail to understand any point in the Department of Agriculture going 
ahead as they did in the case to which you teferred where they make 
an affirmative approval for acquisition. The Department of Agri- 
culture had all the power that they need to move in and issue a cease and 
desist order against farmers if they seek to obtain a price that might 
be too high. 

Also, the Department of Agriculture expresses surprise that the 
Justice Department should prosecute. They don’t see why Justice 
should prosecute farmers for doing what the Department of Agricul- 
ture had affirmatively approved. 

If that is how he wants the law, then I fail to understand why we 
should want to wait for a couple of years to find out what the Supreme 
Court wants tosay. How do we know that you or I will be here 2 years 
from now ? 

Mr. Barrerr. Well, I do not know just exactly what you are refer- 
ring to, Senator Long, about the Department of Agriculture taking 
affirmative action approving the merger by Maryland- Virginia of 
the Embassy Dairy here but I assume you are speaking about a loan 
made by the Farm Credit Administration down in Baltimore. 

If that is the case, the action taken by the Baltimore institution 
was solely within their province and not reviewed in any way, shape, 
or form by the Department of Agriculture and, of course, that action 
was wholly independent of the Department of Agriculture—and the 
Farm Credit Administration, by the way, is an independent agency. 

Senator Lone. Well, do not those things require more or less the 
approval of the Secretary of Agriculture, particularly as far as the 
economic desirability of those acquisitions is concerned ? 

Mr. Barrett. I am sure that is not the case, Senator Long. 

I think perhaps all of the items you have in mind were reviewed by 
the Baltimore Farm Credit Agency but not by the Department of 
Agriculture. 

‘Senator Lone. So, may I understand that the Capper-Volstead 
Act which admittedly would tend to conflict with the general language 
of the antitrust law, that under that act if it is going to unduly enhance 
the prices, the Sec retary of Agriculture should serve notice on farmers, 
give them a chance to be heard before he issues a cease and desist 
order—if that is so, then it seems strange if an agency should do that 
which the Secretary of Agriculture has a duty to prevent. 

Mr. Barrett. Well, as you well know, a considerable sum of money 
has been spent down there in the Department of Agriculture for a 
quite long period of years trying to enhance the price of farm com- 
modities. We have been hoping. for a situation to develop where the 
price of farm commodities might come up to the point where we would 
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not have to make these price support loans which the Congress has 
authorized. 

This Capper-Volstead Act was put on the books in 1922. Along 
came the depression in the 1930’s and all farm prices hit the bottom 
along with everything else. Then along came the war and Congress 
authorized ceiling prices under the OPA and they encouraged farmers 
to produce for the war effort and ever since the last war we have been 
spending, as everybody knows, billions of dollars trying to maintain 
the farm economy. So, our problem has not been one where we were 
worrying about the undue enhancement of farm commodity prices. 

Senator Lone. It seems to me, Mr. Barrett, that down where you 
are, you would be glad to be in a position to proceed against farmers 
if they were getting too high prices. 

Mr. Barrerr. I think we would welcome relief along that line. 
We believe this legislation is premature. We think that if the com- 
mittee will wait until the Supreme Court acts on the A/aryland-Vir- 
ginia case, it can better determine what action should be taken in 
this field. You may approach it from one standpoint and when the 
Court decides the case find out that your effort was completely unnec- 
essary and, on the other hand if may well be that your efforts should 
have been directed in an entirely different area. 

Senator Lone. Well, frankly, it looks like the Big Four are acquir- 
ing daily about at the rate of 100 a year, that is my rough guess as 
to what the Big Four is doing. 

Now, if they are acquiring at the rate of 100 a year, would it not 
be nice to stir up this matter so that during the next couple of years 
the farmers might have a chance to purchase these and the monopolies 
not containue to gain a daily advantage over the farmers? 

Mr. Barrerr. Well, in the first place, Senator Long, as indicated, 
we are very sy mpathetic with that statement of facts and we realize 
that if the farmers through their cooperatives are to compete with 
these concerns which are growing to such a degree, that they would 
have to have some latitude, and we think perhaps they do have and 
certainly they are not restricted as much as these corporations you 
mentioned who are noncooperatives. 

I think that the rule has already been laid down by the courts that 
cooperatives may make these acquisitions if the end result is not to 
a the market and to create such a monopoly as to materially 
essen competition; so I think that same rule applies both ways. 

Senator Lone. Well, I suspect that if you and I had been sitting 
in the Appropriations Committee we would be a lot happier appro- 
priating money to Agriculture to defend the farmers’ rights than to 
Justice to try to take them away from the farmers. 

Mr. Barrerr. Well, the Congress, of course, and everybody else 
wants to see the farmers prosper to the extent that they can support 
themselves in a decent American way, and we hope that the time will 
come when it won’t be necessary for the Congress to appropriate so 
much money for the farm program. 

Senator Lone. Thank you very much. Thank you, Mr. Chairman. 

Senator Jorpan. Thank you very much, Mr. Barrett. 

Our next witness is Robert A, Bicks, Acting Assistant Attorney 
General, Antitrust Division of the Department of Justice. 
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STATEMENT OF ROBERT A. BICKS, ACTING ASSISTANT ATTORNEY 
GENERAL, ANTITRUST DIVISION, DEPARTMENT OF JUSTICE 


Mr. Bicxs. Mr. Chairman, Senator Young, Senator Proxmire, Sen- 
ator Long, I pray your leave to read a very short statement if I may. 

Senator Jorpan. As you like. You may read it or you might sub- 
mit it. Would you like to have your full statement put in the record ? 

Mr. Bicxs. I would appreciate inserting the full statement in the 
record, because, in reading, I will not refer to the footnotes or to 
statutes cited. 

Senator Jorpan. So ordered. 

(Complete prepared statement of Mr. Bicks follows:) 


‘ 


I appear today to present Justice Department views on S. 2014. Broadly put, 
this measure would immunize from judicial scrutiny under the antitrust laws 
the bulk of Capper-Volstead co-op activities. 

To capsule our position, first, S. 2014 is unneeded to accomplish its stated 
purpose. Present law contains no blanket ban on co-op ownership or acquisition 
of processing or marketing facilities. Outlawed instead are only those mergers 
which deprive other co-op or non-co-op members of a fair chance to market their 
products or otherwise strip consumers of that protection market competition 
affords. Accordingly, the bill is not needed as the Senate committee report puts 
it (S. Rept. 528, 86th Cong., Ist sess., p. 1) : “to make it clear” that “many and 
varied farmer cooperatives” ‘may acquire facilities * * * from whatever source” 
in order “to engage in processing, preparing, handling, and marketing various 
products * * *.” Present law already does just that. (See 7 U.S.C. 241.) 

Second, S. 2014 is not only unnecessary, but also might well be construed to 
exempt from judicial scrutiny under antitrust a large portion of this Nation’s 
food industry. For the measure covers apparently all co-op “activities, con- 
tracts, and practices” in addition to acquisition of “existing marketing facili- 
ties.” One group—farmer cooperatives—would be granted a practically blanket 
antitrust exemption. The upshot would be to leave smaller co-ops and other 
concerns at the mercy of their larger co-op competitors. 

Ejually important, curtailed sharply would be farmers’ freedom of choice in 
running their farms. Bear in mind, it has been estimated that almost half this 
country’s farmers have apparently chosen not to join marketing co-ops.’ How- 
ever, under S. 2014, a co-op could buy up all marketing outlets in an area and 
thus force smaller co-ops and, indeed, all farmers—no matter what their per- 
sonal preference—to join a particular co-op or not get their products to market. 
This despite the fact that, enacting Capper-Volstead, Congress made clear that 
non-co-op farmers “ought to be allowed to stay out and sell their products in- 
dividually or collectively or in any way they please.” (61 Congressional Rec- 
ord 97.) 

The possibility for such farmer coercion seems at odds with Capper-Volstead’s 
basic design. It is that design which has enabled some 6,200 co-ops to grow 
until today they market roughly $10 billion of farm commodities.* As the House 
sponsors of Capper-Volstead put it many vears ago: In the event that associa- 
tions authorized by this bill shall do anything forbidden by the Sherman Anti- 
trust Act, they will be subject to the penalties imposed by that law. It is not 
sought to place these associations above the law * * *.” (H. Rept. 24, 67th 
Cong., Ist sess., p. 3.) But S. 2014 in a real sense would do just that. Accord- 
ingly, this Department recommends against its enactment. 


I. S. 2014 


S. 2014, as introduced, would amend Capper-Volstead and cover “associations 
of farmers, planters, ranchmen, dairymen, nut or fruit growers, and producers 
of other agricultural products * * *.” Such concerns, the bill goes on “may 





1“Marketing, the Yearbook of Agriculture,” p. 249, U.S. Department of Agriculture, 1954. 
#“Statistics of Farmer Cooperatives,” General Report , Farmer Cooperative, U.S. 
Department of Agriculture, June 1959, pp. 3, 16. 
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own and operate marketing facilities for the purpose of selling their products at 
wholesale and/or retail and may acquire the stock or assets of existing market- 
ing facilities * * * for the purpose of selling * * * products produced by such 
association * * * and/or the members thereof * * *.” In addition, the bill 
specifies that “such associations * * * may make and fulfill the necessary con- 
tracts and agreements to effect such acquisition, ownership, and operation, and 
any such contracts and acquisitions heretofore made by any such association are 
hereby declared to be lawful.” And finally, stripping the Federal courts of anti- 
trust jurisdiction, S. 2014 concludes “All such associations and their activities, 
contracts, and practices are subject to and within the exclusive jurisdiction of 
the Secretary of Agriculture and the remedy and procedure provided in sec- 
tion 2 of [the Capper-Volstead Act].”’ 

Crucial here is that the term “farmer” has been construed to Cover any 
“farmer even though he devotes the major portion of his activities to other 
pursuits. When Congress desired to put a more circumscribed definition on 
the term ‘farmer’ it did so expressly, as is true of the Bankruptcy Act (11 
U.S.C.A, 1 et seq.). * * * [I]t is immaterial whether every member of the 
association personally works on his farm or whether every member of the 
association is a natural person or a corporation.” United States v. Maryland 
é Virginia Milk Producers Association (167 F. Supp. 45, 49). Thus anyone who 
owns a farm, whether a natural person or corporation, whether or not he works 
it himself, and no matter how small a portion of the owner’s resources are in- 
vested in the farming operation, could join ‘with other ‘farmers’ to form an 
‘association’ * and be.eligible for this bill’s immunity. No matter the restraint 
of trade, or diminution of competition involved, were S. 2014 enacted, the anti- 
trust laws would not apply. 

Instead, exclusive reliance would be placed on “the Secretary of Agriculture 
and remedy and procedure provided in [Capper-Volstead] section 2.” But 
there the Secretary's power is limited to where “the price of any agricultural 
product is unduly enhanced” (7 U.S.C. 292). He cannot move to stop competi- 
tors from being driven to the wall. He has to wait until competition already 
has been obliterated and prices “unduly enhanced.” Even that late in the game 
the Secretary has no power to restore competition or recompense those injured. 
The Secretary can simply order the wrongdoer to “cease and desist.” 


0 


II. SUCH OBLITERATION OF COMPETITIVE SAFEGUARDS THAT PRESENTLY SURROUND CER- 
TAIN CO-OP ACTIVITIES IS NOT NEEDED TO “MAKE CLEAR” THAT CO-OPS MAY ACQUIRE 
MARKETING FACILITIES 


Present law, without this bill, does not bar co-ops from owning, acquiring, and 
operating marketing facilities. Thus, Capper-Volstead, as now written, permits 
farmers to “act together in associations * * * in collectively processing, prepar- 
ing for market, handling, and marketing” their products‘ (7 U.S.C. 291). 
{Italic added.] 


3S. 2014, as introduced, would amend Capper-Volstead. And Capper-Volstead sec. 1 
7 Sa 291) specifies as safeguards to govern “associations” eligible for Capper-Volstead 

enefits— 

That such associations are operated for the mutual benefit of the members thereof, as 
such producers, and conform to one or both of the following requirements: 

First, that no member of the association is allowed more than one vote because of the 
amount of stock or membership capital he may own therein ; or, 

Second, that the association does not pay dividends on stock or membership capital in 
excess of 8 percentum per annum. 

And in any case to the following: 

Third, that the association shall not deal in the products of nonmembers to an amount 
greater in value than such as are handled by it for members. 

However, S. 2014, as reported on July 15, 1959, would not amend Capper-Volstead. And 
that version of the bill nowhere defined those “associations” meant to come within its 
terms. Accordingly, 8. 2014, as reported out, would contain no limitation whatever on 
those “associations” eligible for antitrust immunity. 

4 Indeed, the House Committee Report on Capper-Volstead (H. Rept. 24, p. 2, 67th Cong., 
Ist sess.) specifically referred to the ownership and operation of grain elevators by asso- 
ciations of farmers. And, during the course of debates, Senator Kellogg, floor leader for 
ee oy cooperative creameries and citrus sorting warehouses, 61 Congressional 

ecor 52. 

Long before the 1922 Capper-Volstead Act, co-ops were engaged in processing via their 
own plants and marketing their members’ products. Thus, the first report of the U.S. 
Department of Agriculture, issued in 1863, recounts a co-op cheese factory and marketing 
plan, instituted in 1851 by one Jesse Williams on his farm near Rome, N.Y. (‘‘Marketing, 
the Yearbook of Agriculture,” p. 243, U.S. Department of Agriculture, 1954). And, as 
early as 1867 “more than 400 co-ops were processing dairy products” alone, (Ibid.) 
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Building on Capper-Volstead’s present authority marketing co-ops have grown. 
“‘o-ops engaged primarily in marketing today have roughly $2.7 billion total 
assets and other co-ops that do some marketing have another $1.1 billion.® 
Roughly 45 percent of all farmers’ milk and cream processed into butter is 
manufactured in co-op plants. Similarly, between one-third and two-fifths 
of all grain moving in today’s commercial channels is handled by co-op grain 
elevators. And almost one-third of all citrus is now processed in co-op plants.’ 

Such marketing by co-ops, I emphasize, has flourished under present law. 
And present law makes clear, as the Department of Agriculture’s advice to 
farmer co-ops puts it, that a Capper-Volstead association “may act with the 
same force and effect as though all the agricultural products in question were 
being handled by one farmer”*® and “has all the, general rights, powers, and 
privileges that a businessman or commercial corporation possesses” but “is 
not free to engage in any course of conduct that it might see fit to adopt.” ” 
Specifically, we have been informed by the Department of Agriculture that Agri- 
culture on a number of occasions advised co-ops contemplating merger that 
Clayton Act section 7 ban on mergers that threaten the public interest in com- 
petition must be taken into account from a legal standpoint. And it was no 
more than this long-accepted standard—under which co-op marketing has oper- 
ated over the years—that the district court applied to the facts in United 
States v. Maryland & Virginia Milk Producers Association.” 

In sum, at the present time, without S. 2014, “[I]t is not a violation of the 
Sherman Act or any other antitrust act for a Capper-Volstead cooperative to 
acquire a large, even a 100 percent, position in a market if it does it solely 
through those steps which involve cooperative purchasing and cooperative 
selling. On the other hand, it would be a violation of the law * * * [for a co-op] 
to seek or secure a dominant share of the market through a restraint of trade 
which was prohibited, or through a predatory practice, or through the bad faith 
use of otherwise legitimate devices.” ” 

Thus, a co-op may, like any other concern, build its own processing or market- 
ing facilities. And, there is no blanket ban on a co-op’s acquiring either 
another co-op or non-co-op marketing outlet. Only when such acquisition 
threatens that consumers’ protection which market competition affords, or 
unfairly seals off farmers from access to the market, does the Clayton Act 
come into play. 

Under present law, marketing by co-ops has mushroomed. So, if S. 2014’s sole 
purpose is, as the Senate committee report put it, “to make clear” that co-ops 
“may acquire’ marketing outlets, the measure is unneeded. For, subject to 
the present laws’ reasonable safeguards, it is well settled that co-ops may do 
so now. 


Til. S. 2014 Is Nor ONLY UNNEEDED, BUT WOULD StrRIP FARMERS, SMALLER Co-OPS, 
AND OTHER CONCERNS OF COMPETITIVE SAFEGUARDS PRESENT LAW AFFORDS 


First, consider this measure’s impact on farmers. S. 2014 would overrule 
United States v. Maryland & Virginia Milk Producers Association.” That ease 
struck down an acquisition by a co-op of a marketing outlet, in part, because of 
the acquisition’s adverse impact on non-co-op farmers. 


5 “News for Farmers Cooperatives,” Apr. 1, 1959, p. 18, Farmer Cooperative Service, U.S. 
Department of Agriculture. 

¢ “Marketing, the Yearbook of Agriculture,” p. 241, U.S. Department of Agriculture, 1954. 

‘Ibid. Ind cating the breadth of some co-ops’ processing and marketing activities today, 
to quote from ‘‘News for Farmers Cooperatives,” February 1958, pp. 5, 13, Farmer Coopera- 
tive Service, U.S. Department of Agriculture: ““* * * the Farmers Union Grain Terminal 
Association, St. Paul, Minn., makes available to its members—financing and operation of 
some 150 line elevators ; lumberyards at 121 locations with a wholesale lumber manufactur- 
ing facility ; marketing livestock ; handling grain, seed, and supplies; manufacturing feed, 
writing insurance and bonds for cooperative elevators; merchandising grain for 500 affili- 
ane Sees and milling Durum wheat into semolina flour to make macaroni and 
spaghett 

® “Legal Phases of Farmers Cooperatives,” FCS Bulletin 10, Farmer Cooperative Service, 
U.S. Department of Agriculture, January 1958, p. 168. 

*Id., at p. i 

10 Td. at p 


11 167 F. Ro DB, ‘799, 168 F. Supp. 880 (D.D.C. 1958). 
p wane Oni ood Products v. National Cranberry Association, 119 F, Supp. 900, 907 
( ass., 1 


) 
8167 F. Supp. 799 (D.D.C. 1958). 
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Consider the facts of that case. The co-op there involved controlled the 
bulk of milk marketed in the Washington metropolitan area. Its shipments 
constituted over 85 percent of all raw milk required by dealers here. The 
acquired firm, Embassy Dairy, represented 10 percent of dealers’ business. And 
for almost 20 years Embassy had dealt with numerous farmers who preferred 
to market their milk independently of any cooperative association. Indeed, some 
of these farmers operated more than one farm, shipping milk from one farm 
through the cooperative and from another farm on an independent basis. As 
one farmer put it, “I didn’t want all my eggs in one basket.” 

The upshot was that “Embassy,” as the district court there found, “bought 
from about 122 independent dairy farmers * * *,”** But after the acquisiiton, 
the court went on, “many of the (122) independent producers who had supplied 
Embassy were unable to find an outlet for their product in the Washington mar- 
ket unless they were willing to surrender their independent status and join the 
association.” ” Accordingly, the court struck down the acquisition because, 
among other reasons, “it diminished competition for the purchase of milk from 
producers by eliminating one large independent purchaser * * *,” 

S. 2014 would strip non-co-op farmers of such protection. A co-op, to repeat, 
might with complete immunity buy up all marketing facilities in an area and 
thus force nonmember farmers to either join up or not go to market. This 
pressure seems at war with Capper-Volstead’s long set plan. For, as the Senate 
floor manager of Capper-Volstead put it, non-co-op farmers “ought to be allowed 
to stay out and sell their products individually or collectively or in any way 
they please.” (61 Congressional Record 2267.) This freedom S. 2014 would 
permit co-ops to destroy. 

Much the same goes for smaller co-ops and other concerns. Smaller co-ops, 
like non-co-op farmers, might be forced, where a large co-op has bought up prime 
marketing facilities, to join the larger group. This, despite the fact that, as the 
debates on Capper-Volstead made clear, Congress always intended that “if the 
farmers desire to organize into 20 different associations, they will have a per- 
fect right to do so.” * 

Not only could smaller co-ops or other concerns be sealed off from markets, 
but large co-ops would be free to buy up marketing facilities and then employ 
predatory pricing or boycott tactics.“ For S. 2014 exempts from antitrust not 
only acquisitions, but also “all such associations and their activities, contracts 
and practices. * * *” Predatory pricing and anticompetitive boycotts would go 
untouched. 

One example highlights the sweep of this exemption. Were S. 2014 enacted, 
a group of “associations of farmers” could acquire an unlimited number of 
retail food chains—so long as 50 percent of the business of each chain acquired 
was made up of products produced by the group of associations.” Such acquisi- 
tions, even of competing food chains, would be immune from judicial scrutiny 
under the antitrust laws. 

Beyond that, once the chains were acquired, a co-op might sell below cost 
in one area to drive either a competing co-op or a small business concern to the 
wall. Or a co-op that controlled a high percentage of one product might con- 
spire with one favored processor to drive out all others.” Again, neither the 
Attorney General nor the injured private parties could move in court to halt 
such predatory conduct. 


41d., 804. 

%Id., 106. 

1661 Congressional Record 97. 

17 Note, for example, co-op activities struck down in United States v. King, 229 F. 275, 
250 F. 908 (D. Mass. 1915-16). 

187 U.S.C. 291. Incidentally, S. 2014 as reported out, spoemesty contains not even this 
50 percent limitation. For, to repeat, that version of S. 2014 did not amend Capper- 
Volstead. As a result, under S. 2014, as reported out, a co-op might acquire any retail 
chain, no matter how small a portion of that chain’s business was made up of the co-op’s 
products, so long as such acquisition was “for the purpose of * * * marketing their 
products * * *,” 

19 A jury finding of conspiracy between the dominant citrus cooperative and certain 

rocessors which forced plaintiff into bankruptcy was the basis of a $1,695,000 antitrust 
honest in Winckler and Smith Citrus Products v. Sunkist Growers, Inc. (Civil No. 
13788-—C, S.D. Calif.) now on appeal to the ninth circuit (No. 15242). That case, as well 
as the following cases against cooperatives pending in the courts, might be affected by 
enactment of S. 2014: United States y. Maryland and Virginia Milk Producers Association 
(Civil No. 4482-56, D.D.C.), now on appeal to the Supreme Court (Nos. 62 and 73, October 
Term, 1959); Case-Swayne Company v. Sunkist Growers, Inc. (Civil No. 333-58PH, S.D. 
Calif.) ; and April v. National Cranberry Association (Civil No. 56—-567—A, D. Mass.). 
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CONCLUSION 


In a real sense, then, wide areas of this country’s food business would be 
at the mercy of the larger co-ops. Independent farmers, smaller co-ops, inde- 
pendent food chains, independent processors, could be forced to join up, sell out, 
or go under. All told, enactment of this measure would constitute an unprece- 
dented delegation of unbridled power to private groups. It could signal aban- 
donment of our free enterprise ideal for the entire food sector of our economy. 
This department opposes enactment of 8. 2014. 

Senator Jorpan. You may proceed, sir. 

Mr. Bicks. Thank you, Mr. Chairman. ; 

I appear today to present Justice Department views on S. 2014. 
Broadly put, this measure would immunize from judicial scrutiny un- 
der the antitrust laws the bulk of Capper-Volstead co-op activities. 

To capsule our position, first, S. 2014 is unneeded to accomplish its 
stated purpose. Present law contains no blanket ban on co-op owner- 
ship or acquisition of processing or marketing facilities. Outlawed 
instead are only those mergers which deprive other co-op or non-co-op 
members of a fair chance to market their products or otherwise strip 
consumers of that protection market competition affords. Accord- 
ingly, the bill is not needed as the Senate committee report puts it: 

To make it clear that many and varied farmer cooperatives may acquire 
facilities * * * from whatever source in order to engage in processing, preparing, 
handling, and marketing various products * * *. 

Present law already does just that. 

Second, S. 2014 is not only unnecessary, but also might well be con- 
strued to exempt from judicial scrutiny under antitrust a large portion 
of this Nation’s food industry. For the measure covers apparently 
all co-op “activities, contracts, and practices” in addition to acquisition 
of “existing marketing facilities.” One group—farmer coopera- 
tives—would be granted a practically blanket antitrust exemption. 
The upshot would be to leave smaller co-ops and other concerns at the 
mercy of their larger co-op competitors. 

Equally important, curtailed sharply would be farmers’ freedom of 
choice in running their farms. Bear in mind, it has been estimated 
that almost half this country’s farmers have apparently chosen not to 
join marketing co-ops. However, under S. 2014, a co-op could buy up 
all marketing outlets in an area and thus force smaller co-ops and, in- 
deed, all farmers—no matter what their personal preference—to join 
a particular co-op or not get their products to market. This despite 
the fact that, enacting Capper-Volstead, Congress made clear that 
non-co-op farmers “ought to : allowed to stay out and sell their prod- 
ucts individually or collectively or in any way they please.” 

The possibility for such farmer coercion seems at odds with Capper- 
Volstead’s basic design. It is that design which has enabled some 
6,200 co-ops to grow until today they market roughly $10 billion of 





» When Congress gave jurisdiction as to unfair and deceptive acts or practices by meat 
packers to the Secretary of Agriculture, it specifically provided that the legislation con- 
ferring such jurisdiction not “be constrited— 
(a) to prevent or interfere with the enforcement of, or the procedure under (the 
antitrust laws), or 


(b) to alter, modify, or repeal such (laws) or any part or parts thereof, or 


c) to prevent or interfere with any investigation, proceedings, or prosecution begun 
and pending on (the date of the act).” 42 Stat. 168, 7 U.S.C. 225. 
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farm commodities. As the House sponsors of Capper-Volstead put 
it many years ago: 

In the event that associations authorized by this bill shall do anything forbidden 
by the Sherman Antitrust Act, they will be subject to the penalties imposed by 
that law. Itis not sought to place these associations above the law * * *. 

But S. 2014 in a real sense would do just that. Accordingly, this 
Department recommends against its enactment. 

I. S. 2014, as introduced, would amend Capper-Volstead and cover— 


associations of farmers, planters, ranchmen, dairymen, nut or fruit growers, and 
producers of other agricultural products * * *. 


Such concerns, the bill goes on— 

may own and operate marketing facilities for the purpose of selling their prod- 
ucts at wholesale and/or retail and may acquire the stock or assets of existing 
marketing facilities * * * for the purpose of selling * * * products produced 
by such association * * * and/or the members thereof * * *. 

In addition, the bill specifies that— 


such associations * * * may make and fulfill the necessary contracts and agree- 
ments to effect such acquisition, ownership, and operation, and any such ¢con- 
tracts and acquisitions heretofore made by any such association are hereby 
declared to be lawful. 

And finally, stripping the Federal courts of antitrust jurisdiction, 
S. 2014 concludes: 

All associations and their activities, contracts, and practices are subject to and 
within the exclusive jurisdiction of the Secretary of Agriculture and the remedy 
and procedure provided in section 2 of the Capper-Volstead Act. 

Crucial here is that the term “farmer” has been construed to cover 

any— 
farmer even though he devotes the major portion of his activities to other pur- 
suits. When Congress desired to put a more circumscribed definition on the 
terms “farmer” it did so expressly, as is true of the Bankruptcy Act (11 U.S.C.A. 
1 et seq.). * * * (1)t is immaterial whether every member of the association 
personally works on his farm or whether every member of the association is a 
natural person or a corporation. 
Thus anyone who owns a farm, whether a natural person or corpora- 
tion, whether or not he works it himself, and no matter how small a 
portion of the owner’s resources are invested in the farming operation, 
could join with other “farmers” to form an “association” and be eli- 
gible for this bill’yimmunity. No matter the restraint of trade, or 
diminution of competition involved, were S. 2014 enacted, the antitrust 
laws would not apply. 

Instead, exclusive reliance would be placed on “the Secretary of 
Agriculture and the remedy and procedure provided in (Capper-Vol- 
stead) section 2.” But there the Secretary’s power is limited to where 
“the price of any agricultural product is unduly enhanced.” He can- 
not move to stop competitors from being driven to the wall. He has 
to wait until competition already has been obliterated and prices “un- 
duly enhanced.” Even that late in the game the Secretary has no 
power to restore competition or recompense those injured. The Sec- 
retary can simply order the wrongdoer to “cease and desist.” 

II. Such obliteration of competitive safeguards that presently sur- 
round certain co-op activities is not needed to “make clear”—as the 
Senate report puts 1t—that co-ops may acquire marketing facilities. 





~ 


FARMER COOPERATIVES o@ 


Present law, without this bill, does not bar co-ops from owning, ac- 
quiring, and operating marketing facilities. There is quite a basic 
lack of understanding of the extent to which present law limits co- 
operative activities. 

Capper-Volstead, as now written—and this is the present law—per- 
mits farmers to “act together in associations * * * in collectively 
processing, preparing for market, handling, and marketing” their 
products, 

Building on Capper-Volstead’s present authority marketing co-ops 
have grown. Co-ops engaged primarily in, marketing, today have 
roughly $2.7 billion total assets and other co-ops that do some market- 
ing have another $1.1 billion. Roughly 45 percent of all farmers’ 
milk and cream processed into butter is manufactured in co-op plants. 
Similarly, between one-third and two-fifths of all grain moving in 
today’s commercial channels is handled by co-op grain elevators. 
And almost one-third of all citrus is now processed in co-op plants. 
Such marketing by co-ops, I emphasize, has flourished under present 
law. And present law makes clear, as the Department of Agricul- 
ture’s advice to farmer co-ops put it, that a Capper-Volstead associa- 
tion “may act with the same force and effect as though all the agri- 
cultural products in question were being handled by one farmer” 
and “has all the general rights, powers and privileges that a business- 
man or commercial corporation possesses” but “is not free to engage 
in any course of conduct that it might see fit to adopt.” Specifically, 
we have been informed by the Department of Agriculture that Agri- 
culture has on a number of occasions advised co-ops contemplating 
merger that Clayton Act section 7’s ban on mergers that threaten 
the public interest in competition must be taken into account from 
a legal standpoint. And it was no more than this long accepted 
standard—under which co-op marketing has operated over the years— 
that the district court applied to the facts in United States v. Mary- 
land & Virginia Milk Producers Association. 

In sum, at the present time, without S. 2014: 

(I)t is not a violation of the Sherman Act or any other antitrust act for a 
Capper-Volstead cooperative to acquire a large, even a 100 percent, position in 
a market if it does it solely through those steps which involve cooperative pur- 
chasing and cooperative selling. 

That is directed to your question, Senator Young. There is no 
violation of section 7 in the case you outlined. 

On the other hand, it would be a violation of the law— 


* * * (for a co-op) to seek or secure a dominant share of the market through 
a restraint of trade which was prohibited, or through a predatory practice, or 


through the bad faith use of otherwise legitimate deviees. 

Thus, a co-op may, like any other concern, build its own processing 
or marketing facilities. And, there is no blanket ban on a co-op’s 
acquiring either another co-op or non-co-op marketing outlet. Only 
when such acquisition threatens that consumers’ protection which 
market competition affords, or unfairly seals off farmers from access 
to the market, does the Clayton Act come into play. 

Under present law, marketing by co-ops has mushroomed. So, 
if S. 2014’s sole purpose is, as the Senate committee report put it, “to 
make clear” that co-ops “may acquire” marketing outlets, the measure 
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is unneeded. For, subject to the present laws’ reasonable safeguards, 
it is well settled that co-ops may do so now. 

III. S. 2014 is not only unneeded, but would strip farmers, smaller 
co-ops and other concerns of competitive safeguards present law 
affords. 

First, consider this measure’s impact on farmers. S. 2014 would 
overrule United States v. Maryland and Virginia Milk Producers 
Association. 'That case struck down an acquisition by a co-op of a 
marketing outlet, in part, because of the acquisition’s adverse impact 
on non-co-op farmers. I think that is quite significant. 

Consider the facts of that case. The co-op there involved controlled 
the bulk of milk marketed in the Washington metropolitan area. Its 
shipments constituted over 85 percent of all raw milk required by 
dealers here. The acquired firm, Embassy Dairy, represented 10 per- 
cent of dealers’ business. And for almost 20 years Embassy had 
dealt with numerous farmers who preferred to market their milk 
independently of any cooperative association. Indeed, some of these 
farmers operated more than one farm, shipping milk from one farm 
through the cooperative and from another farm on an independent 
basis. As one farmer put it, “I didn’t want all my eggs in one 
basket.” 


The upshot was that Embassy, as the district court there found— 


bought from about 122 independent dairy farmers * * *. 


But after the acquisition, the court went on— 


Many of the [122] independent producers who had supplied Embassy were unable 
to find an outlet for their product in the Washington market unless they were 
willing to surrender their independent status and join the association. 

Accordingly, the court struck down the acquisition because, among 
other reasons— 
it diminished competition for the purchase of milk from producers by eliminat- 
ing one large independent purchaser * * *, 

If I may, I would like to digress, sir. Particularly interesting is 
the fact that Embassy in fact bought milk from farmers in what is 
loosely known as the Chicago market area. This includes Minnesota, 
Wisconsin, et cetera. Had that acquisition gone through, farmers in 
Minnesota and Wisconsin would have been unable to sell at all in the 
Washington market unless they joined this co-op or built their own 
dairy. That is really quite a stark fact. 

Senator Lona. What percentage of the market did Embassy have? 

Mr. Bicxs. Ten percent. 

Senator Lone. We have a company known as National Dairy Pr 
ucts which sells as Sealtest, Chestnut Farms. How much do they 
have in this area ? 

Mr. Bicxs. National Dairy ? 

Senator Lone. National Dairy Products, known as Chestnut 
F: e you familiar with them ? 

Mr. theses Eighty-five percent of the production of the—— 

Senator Lone. No; I do not mean the production of milk. I mean 
the outlet. 

Mr. Bicxs. I do not know. 
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Senator Lone. Would ts be surprised to find that a single cor- 
oration, National Dairy Products Corp., has far more than Embassy 
airy in this area, perhaps 40 percent ? 

Mr. Bicxs. Well, I think, Senator, that your question—— 

Senator Lone. Now, mind you, you are saying that the farmers 
outside lost 8 percent of the Washington area because Foremost ac- 
quired that dairy. How about the others losing access to the other 
92 percent, did they lose that ? 

Mr. Bicxs. No; I assume they did not. 

Senator Lone. You see, these big corporations had 92 percent—and 
you have not been prosecuting them, have you? 

Mr. Bricks. I would like to, to set the record straight on that. 

Senator Lone. But you have not been ? 

Mr. Bicxs. No. Senator, there seems to be a misunderstanding. 
Suits are now pending challenging the very mergers that you are 
referring to, against, (1) the Kroger Co., (2) the National Tea Co., 
(3) Consolidated Foods Co., (4) the National Dairy Products Corp., 
(5) the Borden Corp., (6) the Foremost Dairies Corp., (7) the Bea- 
trice Food Co. Does that record indicate there are no suits? 

Senator Lone. Well, were they instigated by you? 

Mr. Bicxs. By the Federal Trade Commission. We have a division 
of authority and work between us. 

Senator Lone. And that is under the Sherman Act ? 

Mr. Bicks. No, that is the Clayton Act, attacking many of the ac- 
quisitions to which you refer. 

Both of us, the Department of Justice and the Federal Trade Com- 
mission, have enforcement responsibilities. We regularly meet with 
the Commission and allocate among the two agencies the different 
areas. Our effort is to utilize our enforcement resources most effec- 
tively. 

Senator Lone. You filed the suits, or was the Federal Trade Com- 
mission supposed to file them ? 

Mr. Bricks. No; these are Federal Trade Commission proceedings 
under Clayton Act, section 7. 

Senator Lone. Not the Department of Justice? 

Mr. Bicxs. That is right. Both of us have enforcement jurisdic- 
tion, and we meet together to decide who is going to bring what cases. 
There is a division of labor between us which is arrived at by mutual 
agreement. 

Senator Lone. You have authority under the Sherman Act and they 
have under the Clayton Act? 

Mr. Bicxs. We have authority to proceed under both the Clayton 
Act and the Sherman Act. 

Senator Lone. Does the Federal Trade Commission have any power 
under the Sherman Act ? 

Mr. Bicks. Indirectly, through the Federal Trade Commission Act, 
section 5. 

Senator Lone. As you know, you have been criticized for entering 
into a consent decree. As a matter of fact, you have been following 
the policy of entering into consent decrees, have you not, and you 
have been criticized for that, you know ¢ 

Mr. Brcxs. Do you want me to discuss that policy now ? 

Senator Lona. Yes. 

45256—59—_5 
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Mr. Bicxs. I think that the record should show that for the 15-year 

pews 1935-50, 78 percent of all civil actions terminated were settled 

y consent. In the 7-year period from 1952-59, 3 percent less, or 75 
percent were settled by consent. 

I do not want to mislead you here, Senator. There are very real 
enforcement questions about the wisdom of settling most civil cases 
by consent. There are very real pros and cons about it. I think it 
comes down to a choice of filing over cases and trying them all or 
filing many more cases and settling some of them by consent. But I 
do not think it is fair to say there is any increase—over the past two 
decades or so—in the number of cases or the importance of the cases 
settled by consent. There is a very real argument that can be made 
out supporting the wisdom of filing one-fourth as many cases and 
trying them all. 

We would have a very different enforcement program. I myself 
believe it might well be a less adequate one. But I agree with you 
that it is a very important question. 

Senator Lona. It does seem to me that you get yourself very much 
exercised about the farmers acquiring 8 percent of the non-co-ops 
when the other 92 percent is available to others. 

Mr. Bickxs. It is not available to others. That is the whole point. 

Senator Lona. The 92 percent, you mean, by other corporations not 
owned by farmers? 

Mr. Bicxs. No. 

Senator Lone. Well, how about owned by Borden, Sealtest, Fore- 
most, Beatrice, all of those—are farmers at any disadvantage in Min- 
nesota or Wisconsin in selling-to them ¢ 

Mr. Bicxs. They certainly are. Let me explain that. I was not 
clear as to the import of your question. 

Look at this Washington metropolitan area. 85 percent of the milk 
sold is supplied by Maryland-Virginia, supplied by them and mar- 
keted to the people to whom Maryland-Virginia sells. The farmers 
outside this area cannot crack that 85 percent. For Maryland-Vir- 
ginia has, in practical effect, exclusive selling arrangements. 

Senator Lone. You mean that they cannot sell their milk in com- 
petition ? 

Mr. Bricks. Because Embassy owns all of its outlets. 

Senator Lone. You are talking about the 8 percent ? 

Mr. Bicxs. No,excuse me. The other 15 percent. 

Senator Lone. You are not contending that these farmers own these 
large corporations like National ? 

Mr. Bicxs. No, I am not. And I do not know, frankly, the names 
of all the dairies in this area. I do know that the principal outlets 
for milk of non-Maryland-Virginia co-ops, members of other co-ops 
in Michigan, Wisconsin, Illinois, and Pennsylvania, was Embassy. 

Asa matter of fact, that was the principal dairy that they could sell 
to. I think there was one other dairy. High’s sells the other 5 percent 
or less than 5 percent. 

Proceeding with my statement now : 

S. 2014 would strip non-co-op farmers of such protection. A co-op, 
to repeat, might with complete immunity buy up all marketing facili- 
ties in an area and thus force nonmember farmers to either Join up or 





FARMER COOPERATIVES 61 


not go to market. This pressure seems at war with Capper-Volstead’s 
long set plan. 

Senator Youne. May I ask you a question ? 

Mr. Bicxs. Yes, Senator. 

Senator Youne. Most cooperatives market commodities for both 
their members and nonmembers ? 

Mr. Bicxs. Well, the Capper-Volstead Act prohibits a marketin 
outlet owned by a cooperative from handling more than 50 percent o 
nonmembers’ products. In other words, Capper-Volstead sets a limit 
on the extent to which a co-op marketing outlet can handle products 
for nonmembers. 

For, as the Senate floor manager of Capper-Volstead put it, non- 
co-op farmers “ought to be able to stay out and sell their products 
individually or collectively or in any way they please.” This freedom 
S. 2014 would permit co-ops to destroy. 

Senator Lona. If you will allow me to interrupt: Where do you find 
anything in the Capper-Volstead Act that says that a farmer cooper- 
ative cannot acquire a complete market? Where do you find that in 
the act? I have some copies of it. I would be glad to provide you 
one. 

Mr. Brcxs. I think I stated what the law is now. A farmer coop- 
erative, if it does so strictly by internal growth and not by predatory 
means, can get 100 percent of the farmers in an area in the cooperative 
and not violate the antitrust laws. 

Senator Lone. And when it does that, you cannot do anything about 
it, but the Secretary of Agriculture can, if he finds or thinks that the 
prices are too high. Of course, the testimony we have had is that the 
ae is not high enough, but if he thinks it is too high then he can 

ring out a cease and desist order and prosecute if the farmer does not 
obey that order. Is that right? 

Mr. Bicxs. That is right. 

Senator Lone. That is the law as I undertsand it. 

Mr. Bicxs. That is correct. 

Senator Lona. So, I cannot understand where you find in the ae 
per-Volstead Act the position that you see in it, that farmers should 
not acquire a large share or even the entire market. 

Mr. Bicxs. Senator Long, we must distinguish two situations. The 
first involves a co-op which 100 percent of farmers in an area have 
voluntarily, of their own free will, joined. The second involves, not 
voluntary membership in a co-op, but rather acquisition by a co-op of 
a marketing outlet that unfairly deprives other co-op, or non-co-op 
farmers from access to a substantial market. 

Senator Lone. Well, now, they have had that power since 1922— 
let me refer to that act. They have had that power since 1922, and 
what you are worried about has not happened in 37 years, and yet 
you are up here dreaming up hobgoblins concerning something that 
has not occurred. 

Mr. Bicxs. Senator, if you agree they had the power to acquire mar- 
keting outlets, as you put it, for 37-odd years, what is the need for this 
bill? One case, the Maryland-Virginia case, is that the need for this 
bill? You just said that the co-ops have had that power for 37 years. 
Why, then, is the bill needed ? 
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Senator Lone. They had the power to acquire as much of the market 
that they could get for more than 30 years, and you are saying that is 
a bad thing, because you do not want the farmers to have to join an 
association, but you don’t say the same thing about labor unions. A 
labor union can acquire a union shop, and Congress so authorized that. 
It looks to me like you are arguing against the law as it is; Capper- 
Volstead says you cannot do it, and you are saying that the act is dif- 
ferent from what I see on its face. 

Mr. Bicxs. Senator, I think the difference between us has been 
drawn out. Our view is that Capper-Volstead permits co-ops not 
only to own but to acquire marketing facilities. However, Congress 
has intended that their acquisitions, as distinct from membership, 
should be tested by the same Clayton Act, section 7, standards as any 
other concern. 

Senator Youne. I might say that there are communities in my own 
State where there is only one outlet for grain; the cooperatives have 
acquired all the marketing facilities. 

Mr. Bicxs. Antitrust distinguishes between internal growth and 
the purchase of an existing independent entity. 

Senator Youna. We recently, for example, about a year ago, I 
think it was, had an instance where the Farmers Union Grain Termi- 
nal Association of St. Paul bought out a whole line of elevators. 

Senator Lone. Here is what you are saying. You are quoting a 
floor sponsor as saying that these noncooperative farmers “ought to 
be allowed to stay out and sell their products individually or collec- 
tively or in any way they please.” 

Mr. Bricks. Yes. 

Senator Lone. And you say that S. 2014 would prevent that, and 
yet you are conceding that under the Capper-Volstead Act it is pos- 
sible for a cooperative to acquire markets. 

If that is the case, if someone wants to sell to that market he would 
have to join that cooperative. 

Mr. Bicxs. No, Senator. I think that it is possible to have 100 per- 
cent of the farmers in an area decide to join the cooperative. That 
is consistent with the floor sponsor’s statement. If they do that, and 
if the cooperative has not forced any of them to come in to get to 
the market, that is legal. 

Senator Lone. But if they acquire 100 percent—suppose they not 
only acquire the whole market but also acquire the dairy, and that 
is the only one there. Suppose, for instance, Foremost wants to sell 
to that dairy, then they might have to join that association. That 
is the law now, and you are saying that is not the law. 

Mr. Bicxs. No. Again, you must distinguish between a co-op 
with 100 percent membership of farmers who produce milk. So long 
as that 100 percent membership is achieved without coercion or 
eee practices, it is legal under Capper-Volstead. On the other 

and, a co-op buying up existing dairies in an area to the point where 


no one else can sell in the area without joining the co-op would violate 
Clayton Act section 7. 

Senator Lone. Well, suppose that they establish the dairy, suppose 
they have built it themselves at that particular point? 

Mr. Bicxs. Internal expansion is not amenable to attack under the 
Clayton Act. 
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I think what you are really raising, Senator, is why Congress in 
enacting the Clayton Act set a different standard of illegality for 
mergers than they did under the Sherman Act for internal growth. 
And that is a very basic antitrust question. 

Much the same goes for smaller co-ops and other concerns. Smaller 
co-ops, like non-co-op farmers, might be forced, where a large co-op 
has bought up prime marketing facilities, to joint the larger group. 
This, despite the fact that, as the debates on Capper-Volstead made 
clear, Congress always intended that “if the farmers desire to organize 
into 20 different associations, they will have 4 perfect right to do so.” 

Not only could smaller co-ops or other concerns be sealed off from 
markets, but large co-ops would be free to buy up marketing facili- 
ties and then employ predatory pricing or boycott tactics. For S. 
2014 exempts from antitrust not only acquisitions, but also “all such 
associations and their activities, contracts and practices. * * *” 
Predatory pricing and anticompetitive boycotts would go untouched. 

One example highlights the sweep of this exemption. Were S. 
2014 enacted, a group of “associations of farmers” could acquire an 
unlimited number of retail food chains—so long as 50 percent of the 
business of each chain acquired was made up of products produced by 
the group of associations. Such acquisitions, even of competing food 
— would be immune from judicial scrutiny under the antitrust 
aws. 

Beyond that, once the chains were acquired, a co-op might sell 
below cost in one area to drive either a competing co-op or a small 
business concern to the wall. Or a co-op that controlled a high per- 
centage of one product might conspire with one favored processor 
to drive out all others. Again, neither the Attorney General nor the 
injured private parties could move in court to halt such predatory 
conduct. 

In a real sense, then, wide areas of this country’s food business 
would be at the mercy of the larger co-ops. Independent farmers, 
smaller co-ops, independent food chains, independent processors, 
could be forced to join up, sell out, or go under. All told, enactment 
of this measure would constitute an unprecedented delegation of 
unbridled power to private groups. It could signal abandonment of 
our free enterprise ideal for the entire food sector of our economy. 
This Department opposes enactment of S. 2014. 

There is one other question of fact that has been raised on which I 
would like to set the record straight. 

There has been some question raised as to whether the Secretary of 
Agriculture acting through the Baltimore Bank for Cooperatives ap- 

roved the acquisition that was attacked by the Department of Justice 
in the Maryland-Virginia case. 

The Court, at page 808, 167 F. Supp., found expressly that it did 
not. We wrote to the bank and our correspondence with the bank was 
introduced in the record at the trial. I would like to read the particu- 
lar question that we asked the bank and also the response. We asked 
the bank: 


Did the Baltimore Bank for Cooperatives through its executive committee, or 
otherwise, authorize, direct, or approve, declare or find to be in the public interest 
or sanction the acquisition of— 


And their answer was, “No.” 
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_I would like to put this whole letter in the record. But I would 
like to quote now from a second question : 


Did the Baltimore Bank for Cooperatives undertake to consider whether the 
acquisition of the assets of Embassy Dairy by Maryland-Virginia Milk Producers 
was in the public interest or undertake to consider whether the extension of 
credit to Maryland-Virginia Milk Producers Association to finance such acquisi- 
tion was in the public interest— 


And their answer was, “No.” They go on to state that, however, 
their approval was in furtherance of the policy declared in section 
1141. 

I would like to put this in the record. 

(The letter referred to follows :) 


BALTIMORE BANK FOR COOPERATIVES, 

FarM Crepit Disrricr No. 2, 

Baltimore, Md., September 18, 1958. 
In re United States v. Maryland and Virginia Milk Producers Association (Civil 

No. 4482-56 ; your file VRH :CLW 60—0-37-31). 
Victor R. HANSEN, 
Assistant Attorney General, Antitrust Division, 
U.S. Department of Justice, Washington, D.C. 
Dear Mr. HANSEN: I acknowledge receipt of your letter of September 12, 1958, 

in which, in connection with the above proceedings, you ask for certain informa- 
tion from this bank’s records and your questions are answered as follows: 


Question 1 

Did the Baltimore Bank for Cooperatives, through its executive committee or 
otherwise, (a) authorize, (b) direct, (c) approve, (d) declare or find to be in the 
public interest, or (e) sanction the acquisition of assets of Embassy Dairv Ince., 
by Maryland and Virginia Milk Producers Association? 


Answer 

No. The bank did, however, approve and make a loan to the defendant, the 
proceeds of which were used in part to pay a portion of the purchase price of 
Embassy Dairy, Inc. 


Question 2 

What action, if any, did the Baltimore Bank for Cooperatives, through its 
executive committee or otherwise, take on June 9, 1954, and June 23, 1954, re- 
spectively, with respect to Maryland and Virginia Milk Producers Association or 
its proposed acquisition of assets of Embassy Dairy, Inc.? 


Answer 

On June 9, 1954, the bank approved a loan to the defendant subject to prior 
review and counsel by the director of cooperative bank service and concurrence 
of the Central Bank for Cooperatives. On June 23, 1954, having obtained the 
necessary clearance, the bank took final action approving a loan to the defendant. 


Question 3 


What was text or substance of such notification or notifications as were given 
Maryland and Virginia Milk Producers Association concerning the bank’s action? 
Please furnish a copy of such notification or notifications, if in writing. 


Answer 


The approval of the loan by the bank to the defendant was evidenced as 
to the defendant by the execution and delivery of a written loan agreement 
and a letter of transmittal, three copies of each of which are attached hereto. 


Question 4 


Please state the statutory authority for such action, if any, as was taken by 
the bank with respect to Maryland and Virginia Milk Producers Association or 
its proposed acquisition of assets of Embassy Dairy, Inc. 
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Answer 


The Farm Credit Act of 1933, as amended, and in particular 12 U.S.C. 1134c 
which provided as follows: 

“Lending power.—Subject to such terms and conditions as may be prescribed 
by the Farm Credit Administration, the banks for cooperatives are authorized 
(a) to make loans to cooperative associations as defined in subchapter VII 
of this chapter, for any of the purposes and subject to the conditions and limita- 
tions set forth in such subchapter; (b) to make loans (by way of discount or 
otherwise) to any bank organized under this subchapter; (c) to buy from, 
and sell to, any such bank or any Federal intermediate credit bank any note, 
draft, bill of exchange, debenture, or other obligation, or any interest therein; 
and (d) to borrow from, and discount or rediscodnt paper with, any and all 
such banks and commercial banks.” 

Title 12 U.S.C. section 1141e, which provides as follows: 

“Loans to cooperative association.—(a) Upon application by any cooperative 
association the administration is authorized to make loans to it from the revolvy- 
ing fund (provided for in section 114ld) to assist in—(1) the effective mer- 
chandising of agricultural commodities and food products thereof and the 
financing of its operations; (2) the construction or acquisition by purchase 
or lease, or refinancing the cost of such construction or acquisition, of physical 
facilities. 

“(b) No loan shall be made to any cooperative association unless, in the 
judgment of the administration, the loan is in furtherance of the policy declared 
in section 1141 of this title and the cooperative association applying for the 
loan has an organization and management, and business policies, of such char- 
acter as to insure the reasonable safety of the loan and the furtherance of 
such policy. 

‘*(c) Loans for the construction or acquisition by purchase or lease of physical 
facilities, or for refinancing the cost of such construction or acquisition, shall 
be subject to the following conditions: 

“(1) No loan shall be made in an amount in excess of 60 per centum of the 
appraised value of the security therefor. 

“(2) No loan for the purchase or lease of such facilities shall be made unless 
the Governor of the Farm Credit Administration finds that the purchase price 
or rent to be paid is reasonable. 

“(d) Loans for the construction or purchase of physical facilities, together 
with interest on the loans, shall be repaid upon an amortization plan over a 
period not in excess of twenty years.” 


Question 5 

Please state the relation of the Baltimore Bank for Cooperatives as of June 9, 
1954, and June 23, 1954, respectively, to the Department of Agriculture, and the 
authority and duties, if any, of the bank exercised as of such dates by virtue of 
delegation from the Secretary of Agriculture. 


Answer 


On the dates mentioned the regional banks for cooperatives operated under 
the general supervision of the Farm Credit Administration which was and still 
is an independent agency in the executive branch of the Government. His- 
torically, effective May 27, 1933, the Farm Credit Administration was originally 
established as an independent agency by Executive Order No. 6084. E fective 
July 1, 1939, it was transferred to the Department of Agriculture by 1939 Reor- 
ganization Plan No. 1 (sec. 401; 4 F.R. 2730; 53 Stat. 1429). Effective December 
4, 1953, however, by the provisions of the Farm Credit Act of 1953, the Farm 
Credit Administration was reconstituted under the direction and supervision 
and control of the Federal Farm Credit Board and was reestablished as an 
independent agency in the executive branch of the Government. 


Question 6 


Did the Baltimore Bank for Cooperatives undertake to consider whether the 
acquisition of the assets of Embassy Dairy, Inc., by Maryland and Virginia Milk 
Producers Association was in the public interest as contrasted with the interest 
of the cooperative or the bank, or undertake to consider whether the extension 
of credit to Maryland and Virginia Milk Producers Association to finance such 
acquisition was in the public interest as contrasted with the interest of the 
cooperative or the bank? 
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Answer 


No. However, in approving this loan the bank did comply with the provisions 
of 12 U.S.C. 1141 by making the necessary determination that the loan would be 
in furtherance of the policy declared by the Congress in 12 U.S.C. 1141a. 

You are correct in your understanding that the only connection of the Balti- 
more Bank for Cooperatives with the Embassy acquisition was in the bank’s 
capacity as a source of credit to the defendant. 

The bank is pleased to cooperate with your office in the performance of your 
official duties and will be glad to furnish you any additional information con- 
cerning its lending activity as related to the above defendant. 

Very truly yours, 
R. B. Jones, Jr., President. 


Mr. Bicxs. I understand your confusion about this because it is 
hard to pin these things down exactly. 

Senator Lone. Just to get the record complete, I have a letter here 
from the Department of Agriculture to the Attorney General signed 
by Mr. R. L. Farrington, Solicitor, and I will just quote the last few 
sentences : 


The Department is informed that the purchase was made for the purpose of 
enabling the cooperative to gain better information regarding the retail market; 
to bargain more effectively, and to serve its members more advantageously. The 
Department has not received any information which would indicate that the 
activities of the cooperative in connection with Embassy Dairy have constituted 
a Violation of the Capper-Volstead Act (7 U.S.C. 292). We wished you to be 
advised of our activities in respect to this matter. 


(Letter referred to follows :) 


U.S. DEPARTMENT OF AGRICULTURE, 
OFFICE OF THE SOLICITOR, 
Washington, D.C., December 10, 1954. 
The Honorable the ATTORNEY GENERAL. 

DEAR Mr. ATTORNEY GENERAL: This Office has received information from two 
attorneys, Mr. W. J. Hughes, Jr., an associate of the law firm of William E. 
Leahy of Washington, D.C., and Mr. Marion Garstang, also of Washington, that 
a survey is being conducted by your Department of the activities of the Mary- 
land-Virginia Milk Producers Association regarding a possible antitrust viola- 
tion. 

These attorneys believe that the investigation may be in part attributable to 
the recent purchase by the cooperative of assets of the Embassy Dairy, Wash- 
ington, D.C., to provide it with a retail outlet. We are informed by the Farmer 
Cooperative Service of this Department that it was aware of the acquisition of 
the Embassy Dairy by the cooperative, and that in accordance with its re- 
sponsibilities under the act of July 2, 1926 (7 U.S.C. 451-457), the Farmer Co- 
operative Service afforded some advisory assistance in evaluating the economic 
implications of the transaction. 

The Department is informed that the purchase was made for the purpose of 
enabling the cooperative to gain better information regarding the retail market 
to bargain more effectively, and to serve its members more advantageously. 
The Department has not received any information which would indicate that 
the activities of the cooperative in connection with Embassy Dairy have consti- 
tuted a violation of the Capper-Volstead Act (7 U.S.C. 292). We wished you 
to be advised of our activities in respect to this matter. 

Sincerely, 


Mr. Bicxs. Yes. 

Senator Lone. And in the letter they indicate they were informed 
as to the purpose of the acquisition. 

Mr. Bicxs. What does he say in that letter ? 

Senator Lone (reading) : 

The Department is informed that the purchase was made for the purpose of 


enabling the cooperative to gain better information regarding the retail market; 
to bargain more effectively ; and to serve its members more advantageously. 


R. L. Farrineton, Solicitor. 
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Apparently the Department is under the impression this is covered 
by the Capper-Volstead Act because that is the only act that they make 
reference to, and they say they were not advised of any violation of the 
act, because that is covered by that act. I thought this might be of in- 
terest to you and you might want to take a look at it. 

Mr. Bricks. That is right. We never alleged it constituted a viola- 
tion of Capper-Volstead, and that is all the Agriculture letter refers 
to. It is not their business to pass up section 7 Clayton Act questions. 

Senator Lona. Of course, it is my feeling, and I assume it is theirs, 
also, that the Capper-Volstead Act takes them out from under the 
Clayton Act. 

Mr. Bicxs. Specifically, it is not their feeling as stated—— 

Senator Lona. I have put this in the record. 

Mr. Bicxs. Yes, I mean, that was introduced in evidence at the 
trial. That is not the impression of the Department of Agriculture. 
As indicated, when advice is sought by cooperatives, the Department 
advises them that they must take section 7 of the Clayton Act into ac- 
count. I think it is important in passing upon an issue like this to get 
the facts straight. 

Senator Lone. Thank you very much. 

Senator Jorpan. Senator Proxmire? 

Senator Proxmire. Mr. Chairman, may I ask some questions? 

Senator Jorpan. Yes, indeed. 

Senator Proxmire. Mr. Bicks, on April 25, 1958, did you not appear 
before the House Small Business Committee investigating problems in 
the dairy industry ? 

Mr. Bricks. Yes. 

Senator Proxmire. At page 675 of the record of those hearings, you 
testified that: 

(a) Justice had, during 1956, 1957 and the first 4 months of 1958, 
received 68 complaints of antitrust violations in the milk industry. 

(6) Only 16 investigations were initiated. 

(c) 5 of the 16 were dropped. 

(d@) Only two were presented to grand juries. 

Now, my first question is: Did any of the 68 complaints involve 
National Dairy Products, Borden’s, Foremost, or Beatrice, the Big 
Four of the dairy industry ? 

Mr. Bicxs. I am relatively sure that they did, but I don’t have 
that in mind. May I furnish some information on that later? 

Mr. Proxmire. You have such information ? 

Mr. Bricks. Yes. 

(The information requested follows :) 

A review of our records discloses that during the relevant period the De- 
partment of Justice received complaints as to antitrust violations by National 
Dairy Products Corp., The Borden Co. and Beatrice Foods Co. 

With respect to National Dairy Products Corp., complaints were received as 
to alleged antitrust violations in five different metropolitan areas in the United 
States. In one of these areas, namely Kansas City, Mo., a Federal grand jury is 
currently investigating alleged antitrust violations in the milk industry and the 
practices of National Dairy Products Corp. there are being examined. 

As an outgrowth of a complaint, Beatrice Foods Co. was indicted by a Fed- 
eral grand jury at Omaha, Nebr., on August 28, 1958, for alleged price fixing of 
milk in violation of section 1 of the Sherman Act. In that proceeding, Beatrice 
submitted a plea of “nolo contendere” to the court, but after objection by the 


Government, the court refused to accept the plea and ordered the case to be 
fully litigated. This action is now awaiting trial. 
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Certain of the Borden Co.'s activities in areas of New York and Indiana have 
been alleged by complainants to constitute violations of the antitrust laws. Ap- 
propriate investigation has been or is being made as to these complaints. 

Senator Proxmire. Do you recall what happened to the prosecu- 
tion of those complaints in these instances ? 

Mr. Bicxs. Yes. I recall very well. In the Beatrice Food case 
the Court accepted “nolo contendere” pleas, but after objection by the 
government the Court reversed its action and the case is now sched- 
uled to go to trial. 

Senator Proxmire. During the same testimony, Mr. Bicks, you 
stated that of the four cases that the Justice Department had pend- 
ing in the courts in the food industry, that (a) one was to test the 
faker union exemption from the antitrust laws, and (0) the second 
was to test the farmer cooperative exemption from the antitrust 
laws. 

And regarding the labor union case, you said this: 

In that field (labor), Congress has set a policy, and we have embarked upon 
a program to see exactly what the exemption means, and to try to clarify it so 
that the choice will be clearly before Congress as to what they should or should 
not do by way of narrowing it. 

Now, my questions: 

(1) If the Antitrust Division desires to eliminate or narrow ex- 
emptions granted by Congress to farmers and labor unions, would it 
not be fairer, wiser, and i expensive for all concerned, including 
the Government, if you would come to Congress and present affirma- 
tive legislative proposals or recommendations regarding these exemp- 
tions, instead of indicting or prosecuting the farmers and labor 
unions for doing what they may honestly believe the existing ex- 
emptions permit ? 

Mr. Bicxs. If that were our purpose, it would be; but that is not 
our purpose. 

Senator Proxmire. Then your purpose is? 

Mr. Bicxs. Well, as I recall your sentence, it began with that if 
we believe these exemptions should be narrowed, we should tell Con- 
gress. 

Senator Proxmme. Yes. 

Mr. Bicxs. I would agree, if we believe that; but we have made no 
recommendation to the Congress, which we would if we did believe 
SO. 
Senator Proxmire. You are satisfied with the law then ? 

Mr. Bricks. I think so, yes. 

Senator Proxmire. And so you have no recommendation ? 

Mr. Bricks. That’s correct. 

But if you are asking me the question of the enforcement wisdom 
of proceeding criminally in a doubtful law area, the answer is “No.” 
There is the element of intent to violate the law which does not exist 
in an area where the law is not clear. 

Senator Proxmire. Then, where the law is unclear, it seems to me 
it would be incumbent upon the Department of Justice to recom- 
mend clarification. 

Mr. Bricks. Not exactly. That was not your question. You asked, 
should it be narrowed. 

Senator Proxmire. I am asking about if the law is unclear. 
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Mr. Bicxs. If the law is unclear? 

Senator Proxmire. Yes. 

Mr. Bicxs. Well, in the cooperative area, I do not think so, 

Senator Proxmire. You do not? 

Mr. Bicxs. No, sir. 

Senator Proxmire. My next question is: 

And, of course, since your testimony before the House committee 
conceded that these exemptions deal with a policy established by Con- 
gress, would it not be far more simple for the Congress to enlarge or 
narrow or construe its own policies, than for the courts to try to do 
this in place of Congress ? 

Mr. Bicks. Well, first, there is no question. That is up to Senator 
Long, Senator Proxmire, Senator Jordan, and Senator Young to 
set the policy here. That is for you to decide. 

Under our scheme of Government, it is the prosecuting official’s job 
to enforce the law. And it is up to Congress to resolve the policy 
issues raised by changing the law. 

However, your questions seem to assume, really, we should bring 
cases only where the law is clear, even civil cases, and never attempt 
to move even civilly where a reasonable lawyer might have advised 
the law was different from what we urged. If that be true, we would 
not bring very many civil antitrust cases. 

Senator Proxmire. I presume you have answered my next ques- 
tion, but I am going to ask it anyway so I do not presume anything 
is correct. 

Mr. Bicxs. Yes. 

Senator Proxmire. Is it the Department of Justice’s present posi- 
tion that section 6 of the Clayton Act, which grants labor unions and 
eee | rire exemptions from the antitrust laws, should be 
repeal 

presume that is not the Department’s position. 

Mr. Bicxs. It is not. 

Senator Proxmrre. Is it the Department of Justice’s present position 
that the Capper-Volstead Act should be repealed ? 

I presume it isnot. Correct? 

r. Bicxs. That is right. 

Senator Proxmire. Has the Department of Justice formulated an 
definite legislative proposals regarding either of these statutes whic 
have been on the books since 1914 and 1922? If so, what are they, 
and what are you doing with them? 

I presume you would not. 

The Capper-Volstead Act gives the Secretary of Agriculture the 
right to prosecute any farmer cooperative whieh monopolizes or re- 
strains trade and unduly enhances the price of any agricultural 
commodity. 

My questions are: Do you know of any case, the facts of which 
constitute a clear violation of section 2 of the Capper-Volstead Act? 

Mr. Bicxs. I do not. 

Senator Proxmire. If so, the proper course would be—— 

Mr. Bicxs. To go to the Secretary of Agriculture. Our responsi- 
bility would commence only if the Secretary of Agriculture issued an 
order; but in fact I don’t know of any nek situation. For there is 
no reason why I should. 
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Senator Proxmire. During your testimony before the House Small 
Business Committee, Mr. Bicks, you discussed the two pending cases 
which the Department of Justice brought to test the congressional 
exemptions which were made in the case of labor unions and farmers, 
one for making one acquisition of a dairy facility, with the approval 
and financing of the Government—but this is what you had to say 
when you were questioned by Committee Counsel MacIntyre regarding 
the Antitrust Division’s failure to prosecute the Big 4 of the dairy in- 
dustry, and this is at page 689 of that record: 

Mr. MacIntyre. There has not been a single case brought by the Department 
of Justice against National, Borden, Foremost, Beatrice, Carnation, Arden, Pet, 
Fairmont, or Dean, with respect to the antimerger provisions of the law? 

Mr. Bicks. There has not. 

Mr. MacIntyre. At any time? 

Mr. Bicks. I believe that is true * * * 

Should that be brought up to date on the basis of what has happened 
since the testimony ? 

Mr. Bricks. Congress has invested the Federal Trade Commission 
and the Department of Justice with enforcement jurisdiction under 
section 7. And we meet with the Commission and we try to allocate 
our resources. We try to work jointly so as to enforce the law more 
effectively. And for that reason the Commission has brought those 
cases. 

Senator Lone. Mr. Bicks, is it true that under section 2 of the act, 
that the Department of Justice takes jurisdiction ? 

Mr. Bicxs. The Sherman Act? 

Senator Lone. The Sherman Act, yes; and the Federal Trade Com- 
mission does not ? 

Mr. Bicxs. Well, first, the Federal Trade Commission has no crim- 

inal jurisdiction whatsoever. So any criminal cases under the Sher- 
man Act we would have to bring. 
_ Second, however, the Federal Trade Commission does have very 
important enforcement responsibility. The Supreme Court held that 
violation of section 1 is a violation of section 5 of the act. Thus, indi- 
rectly, through the Federal Trade Commission Act, section 5, the 
Federal Trade Commission does have enforcement responsibility 
under the Sherman Act. 

Senator Proxmire. That gets to the heart of the point—you have 
not sat down with the Federal Trade Commission and said, “You are 
going to take these cases and we are going to take these?” 

Mr. Bicxs. Yes, we have. 

Senator Proxmire. Well, to some extent, but basically what lies 
behind any agreement is that you have responsibility for criminal 
actions; is that correct ? 

Mr. Bricks. That is right. [Answer assuming question to have been 
as corrected. | 

Senator Proxmire. You have responsibility for the provisions in 
the Sherman Act. This responsibility—you feel there has not been 
occasion to take action against any of the big dairies ? 

Mr. Bicxs. Oh, yes. Of course there has 
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Senator Proxmire. Well, as of the time 

Mr. Bicxs. No. The question referred only to antimerger pro- 
ceedings, the Clayton Act, section 7, and your question now refers to 
the range of the Sherman Act violations. I would be glad to read 
into the record a list of them. 

Senator Proxmire. Well, I will amend my question. 

You have answered the first part. You have taken no antimerger 
action ¢ 

Mr. Bicxs. That is right. As I explained, the Federal Trade Com- 
mission 

Senator Proxmire. Yes. You need not repeat that. 

Mr. Bicxs. I explained that. There is a division of labor between 








us. 
Senator Proxmire. Are you familiar with this statement by Chair- 
man Wright Patman, of the House Small Business Committee, which 
appeared in the Progressive magazine in the May 1959 issue, at 
page 17: 

The great wave of corporate mergers taking place during the past 3 years, and 
continuing now, has elicited from the Department of Justice and the FTC not 
even a wholehearted pretense at enforcing the law. 

Would you care to comment on that statement for this committee ? 

Mr. Bicxs. On that statement, I would comment only by giving 
them the conflicting views of Senator Kefauver and Chairman Celler 
on Mr. Celler’s television program several Sundays ago. 

Senator Proxmire. Well, do you want to summarize, very briefly ? 

Mr. Bicxs. Well, I would think that their views, at least, were that 
the Department of Justice has recently done quite a commendable job 
in that area. 

Senator Proxmire. How does it happen that if you have got a per- 
fectly fantastic increase in the growth and control by a relatively small 
number of corporations in dairying—and Mr. Barrett, the previous 
witness, has given evidence this morning of that fantastic increase 
in control by the three largest ee vere compared with the other 
cooperatives—and the action by the Attorney General’s office, while 
admittedly you have initiated some kind of action, it has been, to my 
judgment, slow and 

Mr. Bricks. In other words, Senator, your view is—— 

Senator Proxmire. Modest. 

Mr. Bicks. Your view is, even though the Federal Trade Commis- 
sion is proceeding against one acquisition, if the same company goes 
ahead with another merger, then we should engage in a race with the 
Federal Trade Commission to see who brings the case against the 
second acquisition. Instead, we attempt to sit down in some rational 
way to make a decision. 

Senator Proxmire. Well, when you talk about arranging it by a 
rational decision, if it resulted in a tremendous—and ta not say 
“resulted”—but if in spite of that there has been a tremendous increase 
in acquisitions by a few food corporations, not only in dairying but 
other areas—I was just wondering if there is some action that Con- 
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can take. And I am asking you, as one of the men most re- 
sponsible in the Government for preventing monopoly, asking you if 
you have any recommendations to prevent this. 

Mr. Bicxs. Yes,I do. May I give them to you? 

Senator Proxmire. I would be delighted. 

Mr. Bricks. First, you refer to the tremendous growth of mergers. 
You refer to the 1,100 mergers. What I would like is to submit an 


analysis—— 
Senator Lona. Acquisitions ? 
Mr. Bicxs. Yes. at I would like to do is to submit a report to 


this committee on how wad of these 1,100 are now in court. I would 
venture to guess that probably the great bulk of them are. 
(Information requested follows :) 


During my testimony, various members of the subcommittee referred to the 
growth of mergers in the dairy industry. I requested permission to submit 
information on this subject to the subcommittee. The relevant information 
follows: 

Of the 1,773 mergers recorded by the Federal Trade Commission during 
1948-54,’ 97, or 5.5 percent, involved dairies. The FTC reported that the coun- 
try’s most active acquirers during this period were dairy firms. The two most 
active acquiring firms in the country during the period covered were reported to 
have been Foremost Dairies and the Borden Co., with 49 and 17 mergers, re- 
spectively. The so-called Big Four of the dairy industry—National Dairy Prod- 
ucts Corp., the Borden Co., Foremost Dairies, Inc., and Beatrice Foods Co.—are 
reported to have made a total of 77 acquisitions, or approximately 81 percent of 
all dairy acquisitions recorded by the FTC. 

Subsequent investigations by the FTC have uncovered additional acquisitions 
by the Big Four not previously reported in financial manuals comprising the 
sources for the FTC’s 1955 report. In addition, a study made by Prof. Willard 
F. Meuller of the University of California confirms the fact that the FTC report 
understated the actual number of acquisitions in the dairy industry. 

Professor Meuller’s study ? is illuminating because it undertook to obtain data 
on dairy mergers not only by the large companies but also by medium and small 
companies and dairy cooperatives. Thus, the Big Four were found to have made 
225 acquisitions instead of the 77 recorded by the FTC from published data. 
Medium and small concerns and dairy cooperatives were found to have made 
764 acquisitions, or 71.9 percent of the total. Dairy cooperatives were found 
by Professor Meuller to have made a total of 224 acquisitions in the 7-year 
period covered by the study. A condensed table of Professor Meuller's findings 
is set out at the end of this statement. 

As I indicated in response to a question by Senator Long, the Federal Trade 
Commission has challenged numerous acquisitions made in the period 1951-56 
by the Big Four. A table of the acquisitions challenged by the FTC is set out 
at the end of this statement. This data shows that a total of approximately 
300 acquisitions by National Dairy Products Corp., the Borden Co., Foremost 
Dairies, Inc., and Beatrice Foods Co. have been challenged under the antimerger 
provisions of the Clayton Act. 

On the other hand, it should be noted that in the entire food industry only 
one acquisition by a cooperative has been questioned by the Government in anti- 
trust proceedings, although at least 224 acquisitions were made by dairy co- 
operatives alone in the period covered by Professor Meuller’s study. In view 
of the foregoing background and of the trial court’s findings in the cooperative 
ease that the acquisition had substantial effects on competition and that it was 
made with the “intent and purpose of restraining trade” (United States v. 


1 Report on Corporate Mergers and Acquisitions, Federal Trade Commission, May 1955. 
2“A Comment on the FTC’s Report on Mergers With Special Reference to Dairy Mergers,” 
Journal of Farm Economics, vol. 39, No. 1, p. 140, February 1957. 
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Maryland and Virginia Milk Producers Association, 168 F. Supp. 881), I do not 
believe that the record of antimerger prosecutions by Government antitrust 
agencies can be said to reflect undue attention to acquisitions by cooperatives 
and lack of prosecution as to acquisitions by other forms of business. 


Acquisitions by selected dairies, by dairy cooperatives, and by all other dairies, 
1948-54 





Number of More Percent of 
Company or grouping 1954 sales mergers complete | all dairy 
(millions) | reported record of mergers 
by FTC? | mergers 





6 49 85 8.0 

776.8 17 59 5.5 

1, 180.0 8 19 1.8 

195. 1 4 1h 1.4 

80. 8 4 8 an 

310.0 a 24 2.3 

94.2 3 9 9 

287.4 3 62 5.8 

bia blinonihs bbectehebares tabalisdmdabedetboatinws steel 1 4 4 

167.2 0 7 on 

Pini dakichstninitnbccngidéndeiciiaimadtgueenaiabeadighmgran 1 6 .6 

pe RE eee NE ee eR a TEN PE ET: 1 224 21.1 
Dt Gia tittreatintia ctmsiiigeniguancetencigeenialat esa 2 540 50.8 
TN 5 adiscinantadisnciigaheons a sltinaibiesitet ates hetmemeiatal cenreigilios senige 97 1, 062 100.0 





1 Condensed from table by Professor Meuller set forth in Journal of Farm Economics, vol. 29, No. 1, 
p. 141, February 1957. 


3 List of acquisitions was taken by Professor Meuller from FTC worksheets as reported in Corporate and 
Bank Mergers (pp. 48-57), Interim Report of the Antitrust Subcommittee of the Committee on the 
Judiciary, House of Representatives, 84th Cong., Ist sess., pursuant to H.R. 22. 


ACQUISITIONS BY Big Four Darry Firms WHICH HAVE BEEN CHALLENGED UNDEB 
ANTITRUST LAWS 


Acquisitions of stock or assets by National Dairy Products Corp., from the 
following: 
Cokers Pedigreed Seed Co., Hartsville, S.C. 
Spring Valley Butter Co., Kansas City, Mo. 
Versailles Farm Products Co., St. Louis, Mo. 
McCluer Cheese Co., Springfield, Mo. 
Schlosser Bros., Inc., Indianapolis, Ind. 
Avon Dairy, Inc., Rochester, Mich. 
Ballard Ice Cream Co., Inc., Indianapolis, Ind. 
Premier Industries, Inc., Covington, Ky. 
United Dairy Farms of Albany, Inc., Albany, N.Y. 
Beale Dairy, Inc., Buffalo, N.Y. 
White Ice Cream & Milk Co., Wilmington, N.C. 
Plains Creamery, Inc., Amarillo, Tex. 
Ideal Pure Milk Co., Inc., Evansville, Ind. 
Ak-Sar Ben Ice Cream Co., Irvington, Nebr. 
Dairymen’s League Cooperative Association, Inc., New York, N.Y. 
Peoria Creamery Co., and Jacksonville Creamery Co., Peoria, Ill. 
Smith & Cutbush, Inc., Ballston Spa, N.Y. 
Garden Farm Dairy, Inc., Denver, Colo. 
Indiana Condensed Milk Co., Inc., Indianapolis, Ind. 
Moo Shops, Inc., Pittsburgh, Pa. 
Beatrice Foods Co., Cadillac, Mich. 
Dean Dairy, Weston, Mass. 
Shelley Dairy Co., Lima, Ohio. 
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Bob E. Lewis, Huntington, Ind. 
Arthur Carey, Huntington, Ind. 

Giles County Dairy Products Co., Pulaski, Tenn. 
Vincent J. and Ruth Snell, Whitmore Lake, Mich. 
Hirschman Dairy, Florence, N.J. 

Shamrock Creamery Co., Pontiac, Mich. 

Woy’s Ice Cream, Everett, Pa. 

Pure Food Ice Cream Co., La Crosse, Wis. 
Shelbyville Pure Milk Co., Shelbyville, Tenn. 
Finis and Sadie Hunt, Clarksville, Tenn. 
Gaylord W. and Doris M. Green, Chelsea, Mich. 
Community Dairy Co., East Rochester, N.Y. 
Imperial Dairy Products Co., Cohoes, N.Y. 
Irvington Dairy, Irvington, Nebr. 

Jay F. Bowman, Lancaster, Pa. 

Hilldale Dairy, Dubuque, lowa 

The Humko Company, Memphis, Tenn. 


The foregoing acquisitions are involved in Federal Trade Commission Docket 
No. 6651, complaint having been issued on October 16, 1956. 
Acquisitions of stock or assets by the Borden Co. from the following: 





Datson Dairies, Inc., Orlando, Fla. 

Algona Ice Cream & Candy Factory, Inc., Algona, Iowa. 
Lindale Dairy Corp., High Point, N.C. 

Abdella Ice Cream Co., Inc., Gloversville, N.Y. 
Hawthorne Mellody Farms Dairy of Indiana, Inc., Indianapolis, Ind 
Oakside Dairy Products, Inc., Woodstock, Ill. 
Longhorn Creamery, Inc., Abilene, Tex. 

Bassett Dairies, Inc., Tallahassee, Fla. 

Arden Farms Co., Los Angeles, Calif. 

Cooperative Dairies, Inc., Monroe, La. 

Progress Ice Cream Co., Inc., Watertown, N.Y. 
Winnebago Cheese Co., Fond du Lac. Wis. 
Washington Better Foods, Inc., Seattle, Wash. 
Schaefer Dairy Co., Inc., Indianapolis, Ind. 

Ridge Dairiea, Inc., Polk County, Fla. 

Sani-Seal Dairies, Inc., Saginaw, Mich. 

Sturtevant Dairy Products Co., Rock Island, Ill. 

Pep Creameries, Watsonville, Calif. 

McLoran Ice Cream Co., Tupelo, Miss. 
Cream-O-Kern, Bakersfield, Calif. 

Hi-Lan Dairy, Inc., Des Moines, Iowa. 

F. H. Soldwedel Co., Pekin, Ill. 

Chenango Ice Cream Co., Inc., Norwich, N.Y. 

Clover Farms, Inc., Bridgeport, Conn. 

Everpure, Inc., Danville, DL 

Farmer’s Dairy Managament, Inc., Hamilton, Ohia, 
Skipton Dairy Co., Inc., Springfield, Mass. 

Santa Maria Dairy Products Co., Baton Rouge, La. 
Brandt, Dairies, Inc., Barrington, Ill. 

Terry Dairy Products Co., Inc., Little Rock, Ark. 
Clover Brand Dairies, Inc., High Point, N.C. 

Sylvan Seal Milk, Ice, Philadelphia, Pa. 

The Continental Frozen Desserts Co., Oxon Hill, Md. 
Arthur B. Hall, Haddam, Conn. 

R. J. Webb, Kermit, W. Va. 

Wilson Ice Cream Co., Bloomington, III. 
Meadowbrook Dairy, Santa Cruz, Calif. 

Blanco Dairy, Watsonville, Calif. 
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Eastland Creamery, Hastland, Tex. 
James Clark, Tucson, Ariz. 
Flint Ideal Dairy, Tucson, Ariz. 
South Texas Producer’s Association, Waco, Tex. 
Quality Dairies, Pensacola, Fla. 
Pipkin Farms Dairy, Lakeland, Fla. 
Vinson’s Dairy, Fort Valley, Ga. 
Modern Creamery, Gilroy, Calif. 
Sam L. Mills, North Little Rock, Ark. 
Scoggins Ice Cream Co., Oklahoma City, Okla. 
Triangle Distributing Co., Carlsbad, N. Mex. 
Harms Dairy, Savannah, Ga. ‘ 
Various Milk Routes, Tucson, Ariz. 
Savannah Ice ream Co., Savannah, Ga. 
St. Andrews Bay Dairy, Panama City, Fla. 
Eleo Dairy, Waxahachie, Tex. 
Longs Dairy, Stowe, Ohio. 
Frymuth’s Ice Cream Co., El Paso, Tex. 
Gold Medal Dairy Products, Ocala, Fla. 
Pine Ridge Dairy, Leesburg, Fla. 
Ramer’s Dairy, Sebring, Fla. 
Mandis Stock Farms & Dairy, Avon Park, Fla. 
Carmel Dairy, Carmel, Calif. 
Purity Milk Co., Meridian, Miss. 
Lanes Creamery, Jackson, Miss. 
Purity Ice Cream Co., Hot Springs, Ark. 
Maud Maid Ice Cream Co., Maud, Tex. 
Lake Wales Dairy Co., Lake Wales, Fla. 
Melba Creamery, Mobile, Ala. 
Mansfield Dairy, Gainesville, Fla. 
Nacogdoches Ice Cream Co., Nacogdoches, Tex. 
Clearwater Jersey Dairy, Clearwater, Fla. 
Forman’s Sanitary Dairy, Ft. Lauderdale, Fla. 
Schmid Milk Co., Sarasota, Fla. 
Ponder’s Ice Cream Co., Greer, S.C. 
Georgia Better Milk Farms Dairy, Culverton, Ga. 
Sanders Ice Cream Co., Esterville, Iowa. 
Mills Dairy, Hudson, Ohio. 
Garmon Ice Cream Co., Greenville, Miss. 
Shamrock Dairy Products Co., Lafayette, La. 
Lucerne Jersey Farm, Augusta, Ga. 
Wren Farms, Waukesha, Wis. 
The foregoing acquisitions are involved in Federal Trade Commission Docket 
No. 6652, complaint having been issued on October 16, 1956. 
Acquisitions of stock or assets by Foremost Dairies, Inc., of the following: 
Mrs. Tuckers Foods, Inc., Sherman, Tex. 
Central Dairies, Inc., Columbia, S.C. 
Sunshine Dairy Products, Inc., Gainesville, Fla. 
Royal Dairy Products, Tampa, Fla. 
Lauren’s Pasteurizing Plant, Inc., Laurens, S.C. 
International Dairy Supply Co., Oakland, Calif. 
International Dairy Engineering Co., Oakland, Calif. 
Diamond Dairy, Inc., Oakland, Calif. 
Campos Dairy Products, Ltd., Lanikai, Hawaii. 
Gunn Ice Cream Co., Pensacola, Fla. 
Graham’s Dairy, Inc., Pennsuco (Miami), Fla. 
Acme Dairies, Inc., Tallahassee, Fla. 
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Taylors Home Made Ice Cream Co., Forth Worth, Tex. 
The Phenix Dairy, Houston, Tex. 

Ives Dairy Co., Inc., Miami, Fla. 
Tennessee Dairies, Inc., Dallas, Tex. 
Southern Maid, Inc., Bristol, Va. 
Welch Milk Co., Welch, W. Va. 
Bridgeman-Russell Co., Duluth, Minn. 
Dairyland Creamery Co., Sioux Falls, S. Dak. 
Minot Creamery Co., Minot, N. Dak. 

Purity Dairy Co., Mandan, N. Dak. 

United Dairies, Inc., Duluth, Minn. 

R. A. Shuey Creamery, Oakland, Calif. 

Dairymen’s Milk Co., Ltd., San Francisco, Calif. 

Dairymaid Creameries, Ltd.. Hughson, Calif. 

Banner Dairies, Inc., Oakland, Calif. 

Schneiders Creamery, Inc., Eustis, Fla. 

Old Hundred, Inc., Southberry, Conn. 

Golden States, Ltd., Okland, Calif. 

American Dairies, Inc., Kansas City, Mo. 

Meriden Creamery Co., Kansas City, Mo. 

Meriden Creamery Co., Inc., Hutchinson, Kans. 

American Butter Co., Inc., Kansas City, Mo. 

De Coursey Creamery Co., Kansas City, Kans. 

Patton Creamery Co., Springfield, Mo. 

Arctie Dairy Products Co., Kansas City, Mo. 

Carlin Creamery Co., Washington, D.C. 
Ww. F. Hulin & Co., Washington, D.C. 
The Aines Farm Dairy Co., Kansas City, Mo. 

Community Dairy Products Co., Joplin, Mo. 

Community Creamery Co., Ozark, Ark. 

Ozark Creamery Co., Inc., Ozark, Ark. 

Pratt Dairy Products Co., Pratt, Kans. 

Tastemark Foods, Inc., Kansas City, Mo. 

Tastemark Dairy Co., Paragould, Ark. 

Blue Moon Foods, Inc., Thorp, Wis. 

June Dairy Products Co., New York, N.Y. 

Philadelphia Dairy Products Co., Inc.. Philadelphia, Pa. 

Janssen Dairy Co., Inc., New York, N.Y. 

Woodlawn Farm Dairy Co., Philadelphia, Pa. 

Harrington Dairy Co., Philadelphia, Pa. 

Richmond Dairy Co., Richmond, Va. 

Western Condensing Co., Appleton, Wis. 

Florida Dairies Co., Miami, Fla. 


The foregoing acquisitions are involved in Federal Trade Commission Docket 
No. 6495, complaint having been issued on January 17, 1956. 
Acquisitions of stock or assets by Beatrice Foods Co. of the tuitowing: 


Fairfield Ice and Coal Co., Fairfield, Il. 

A. L. Brumund Co., Waukegan, Il. 

Standish Creamery Co., Standish, Mich. 

Norwalk Pure Milk, Inc., Norwalk, Ohio 

Andalusia Dairy Co., Beaver Falls, Pa. 

Weibel Dairy, Inc., Enid, Okla. 

Lagomarcino-Grupe Co. of Iowa, Burlington, Iowa 

Farmers Equity Cooperative Creamery Association, Inc., Sheridan, Wyo. 
Dayton Ice Cream Co., Dayton, Ohio 

Miller-Hansen Dairy, Inc., Clarinda, Iowa 

Coca-Cola Bottling Co. of Clifton Forge, Inc., Clifton Forge, Va. 
Buchanan Farms, Inc., Lawrenceville, Il. 
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Linton & Linton, Inc., Wilmington, Ohio 

Durham Dairy Products, Inc., Durham, N.C. 

The Gray & White Co., Tiffin, Ohio 

Creameries of America, Los Angeles, Calif. 

Peacock Dairies, Bakersfield, Calif. 

Mission Creameries, Inc., San Jose, Calif. 

Valleymaid Creameries, Los Angeles, Calif. 

Crown City Dairy, Pasadena, Calif. 

Arden-Sunfreeze Creameries, Salt Lake City, Utah 

Idaho Creameries, Boise, Idaho 

Valley Gold Dairies, Inc., Albuquerque, N. Mex. 

Price Creameries, Inc., EI Paso, Tex. 

Dairymen’s Association, Ltd., Honolulu, Hawaii 

Superior Milk Producers’ Association, Artesia, Calif. 

Matthews Dairies, Inc., Matthews, Va. 

The Gateway Creamery Co., Joplin, Mo. 

ag Dairy Products Co., & Trans-Mountain Motors, Inc., Beckley, 
W.Va, 

Rose Lawn Dairies of Arkansas, Inc., Ft. Smith, Ark. 

Kay’s of Roanoke, Inc., Roanoke, Va. 

High’s of Nashville, Inc., Nashville, Tenn. 

Dahl-Cro-Ma, Ltd., Island of Hawaii, Territory of Hawali 

Louis Sherry, Inc., Long Island City, N.Y. 

Sutter Dairy, Inc., Grand Island, Nebr. 

Redbud Dairy Products, Inc., Shawnee, Okla. 

Russell Creamery Co. of Brainerd, Brainerd, Minn. 

Brainerd Dairy, Inc., Brainerd, Minn. 

Baker-Union Cooperative Creamery, La Grande, Oreg. 

Kanawha Ice Cream Co., Charleston, W. Va. 

Eskay Dairy Co., Inc., Ft. Wayne, Ind. 

Clarksburg Dairy Co., Clarksburg, W. Va. 

Nance’s Creamery Inc., Brazil, Ind. 

Clinton Ice Cream Co., Clinton, Iowa 

Indiana Ice & Fuel Co., Indianapolis, Ind. 

Princeton Creamery, Princeton, Ky. 

W. J. Bratton, Emporia, Kans. 

Grocer’s Dairy, Inc., Dayton, Ohio 

Kentucky Ice Cream Co., Inc., Richmond, Ky. 

Valley Creamery Co., Inc., B. Grand Forks, Minn. 

Tro-Fe Dairy Co., Inc., Gadsden, Ala. 

Tro-Fe Dairy Co., Inc., Lewisburg, Tenn. 

The Lindner Ice Cream Co., Inc., Norfolk, Ohio 

Wayne Creamery, Wayne, Nebr. 

Link Dairy, Chickasha, Okla. 

Benton County Dairy, Fowler, Ind. 

Claggett Dairy, Newark, Ohio. 

Johnson Dairy, Mulvane, Kans. 

The Farmers Creamery, Le Mars, Iowa 

Modern Dairy, Waynetown, Ind. 

Dixie Dairy, Florence, Ala. 

Overgaard Dairy Stores, Lincoln, Nebr. 

The Superior Dairy, Pueblo, Colo. 

Larry’s Dairy, Kingfisher, Okla. 

Harrod’s Dairy, Holdenville, Okla. 

Ernest B. & Margaret E. Naber, Muscatine, Iowa 

Meadowbrook Creamery, Emporia, Kans. 

Letner Dairy, Council Bluffs, Iowa 

Springbrook Dairy, DeWitt, Iowa 
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Caffey’s Guernsey Dairy, Pueblo, Colo. 
Del Rose Ice Cream Co., Murray, Ky. 

The Latta Ranch Dairy, Brookfield, Mo. 
Conesville Dairy, Conesville, Ohio 

Red Oak Dairy, Red Oak, Iowa 

Bianucci Ice Cream Co., Bloomington, Ill. 
O'Neil Dairy, Goodland, Ind. 

Richard L. Franson, Goodland, Ind. 
Meredith Dairy, Cheyenne, Wyo. 

The Athens Creamery, Athens, Ala. 
Paulus Dairy, Rensselaer, Ind. 
Princeton Dairy, Princeton, Ind. 

Welcher Ice Cream Co., Seneca, Mo. 
McAllister Bros. Creamery Co., Marceline, Mo. 
Cambria Sales, Ebensburg, Pa. 

Newland Dairy, Neodesha, Kans, 

Neligh Creamery, Neligh, Nebr. 

Callison Dairy, Clinton, Ill. 

Sani-Pure Dairy, Nowata, Okla. 

P. Calistri & Sons, Charleroi, Pa. 

Philip’s Ice Cream Co., Gary, Ind. 
Fisher’s Ice Cream Shop, Beatrice, Nebr. 
Hanson’s Dairy, Danville, Ill. 

Dairyland Ice Cream Co., Sheboygan, Wis. 
Greeley Creamery, Greeley, Nebr. 

Smith Dairy, Columbus, Nebr. 

Seidel Creamery Co., Bay City, Mich. 
Pearman Dairy, Chanute, Kans. 

Geo. C. Kruse Home Made Ice Cream, Dubuque, Iowa 
Home Dairy, Mt. Carmel, Ill. 

Pettibon Dairy Co., Rochester, Pa. 
Drinkmore Dairy Co., Aliquippa, Pa. 
Stransdale Farms Products, Savanna, Il. 


Johnson Ice Cream Co., Winner, 8S. Dak. 
Patzner Dairy, Guttenberg, Iowa 

Royal Ice Cream Co., Maguoketa, Iowa 
Durham Road Dairy, Chapel Hill, N.C, 
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Dunmyer Dairy, Lindsey, Ohio 
Elkhorn Farm Dairy, Watsonville, Calif. 
Harris Dairy, St. Joseph, Mo. 
Eastside Dairy, Santa Cruz, Calif. 
Idlewild Dairy, Scottsbluff, Nebr. 
Butler’s Creamery, Scottsbluff, Nebr. 
Piedmont Dairy, Vernal, Utah 
Schuler Dairy, Savanna, Ill. 
Baywood Farm Dairy, Hollister, Calif. 
Bayard Sanitary Dairy, Bayard, Nebr. 
C. C. Armstrong, Huntsville, Ala. 
Lester’s Ice Cream Co., Hobbs, N. Mex. 
Yellowstone Dairy, Casper, Wyo. 
Midvale Dairy Farm, Moline, Ill. 
Shomont Ice Cream Co., Cedar Rapids, Iowa, and Monticello, Iowa 
Costello’s Mendota Creamery, Mendota, III. 
John H. Costello Co., St. Louis, Mo. 
Squire Ice Cream Co., Shenandoah, Iowa 
Steele’s Ice Cream Co., West Plains, Mo. 
Rose Lawn Dairy, McAlester, Okla. 
Blue Bonnet Ice Cream Co., Frankfort, Ky. 
Delisle Distributing Co., Manchester, N.H. 
W. H. Hammond, Great Bend, Kans. 
Greenwood County Creamery, Eureka, Kans. 
The Harper Creamery, Harper, Kans. 
Welton Sullivan, Odessa, Tex. 
Lucas Dairy, Grafton, W. Va. 
Russell Creamery Co., Superior, Wis. ; Bemidji, Minn. ; Fergus Falls, Minn. 
Spring Grove Dairy, Greenfield, Ohio 
Purity Ice Cream Co., Clarksville, Tenn. 
Wilson Ice Cream Co., Urbana, Il. 
Walker Ice Cream Sales, Louisville, Ky. 
Morning Star Dairy, Cadiz, Ky. 
McPherson Dairy of Wymore, Wymore, Nebr. 
The foregoing acquisitions are involved in Federal Trade Commission Docket 
No. 6653, complaint having been issued on October 16, 1956. 








FARMER COOPERATIVES 


80 


0} peyuesuod uO}}OUNfuy 
*000‘0T$ JO oUY ‘e1epue}U00 O[OU Jo BAI g 
“0SZ'9E$ 
jo sauy [8}0} ‘eJopuezU0O O[oU jo s¥atd 
“Zuipued 
“00s *Sz$ 
JO souy [810 ‘alapuezu0d O[OU jo sBa[g 
“peleplo o1nj{jseAlp ‘418d Uy] PessTusICq] 
*Te11nbov jo juemspnes 
0} peyuesuod UO}JoUNf{U] 
“00S 2818 
JO seuy [e103 ‘elepuezu0D O[oU jo sve[g 
“poss; mus} 
"Tez3;nNbow jo yueuspne 
‘od 
‘od 
*0} PO}USsUOO UO}JOUNfUT 
*“poss} us| Cy 
*0} peyuesMoD UOjJouNfuy 
“00¢"2 
JO seuy [8}0} ‘e10puezU0d O[OU jo sveld 
‘od 
*0} PeyUssUOD UOsJOUNfUyT 


*Tevaynboe jo uewspne 
“02 pejuesuod UO}JoUNf{uU] 


“posspusT 

*Te79;nbow jo 4ojps9A 

"000‘6$ JO SouY [¥}0}3 *A3I}N3 jo Suelg 
0} peyuesuo0d UOTJOUNf{UT] 


woy}}sods}q 


“--""-"""49y upulloyg ‘I “90g 
"OV UOJARICO ‘2 *005 
‘oy ueuLoyy ‘g 'Z ‘I ‘soeg 


aoe Py uBurJeysg ‘T “90g 

a ton yy uBuleyg ‘Z “98g 
‘PV, ueulied- sane 

‘g ‘008 ‘Joy uBUlegg ‘Z “00g 


"PV 
uUvIIIeg-uosUIgOoy ‘g ‘00g 


“oy uBaeYys ‘¢ pus op 
““"=""==-49w UBmJegs ‘[ “deg 
Wy UoARIO ‘2 “005 
‘Py UBWIBg-UOSUIGOY 
“g ‘008 ‘yoy uBUlleYg ‘Z ‘deg 


““40y UBulleYg ‘Z pus { "seg 

ae py uvuleys *] “00g 
‘wy UuoldBID 

*‘g 008 ‘Joy UBULIOgy ‘| ‘00g 


we ean nnen ne nne eee ydu1e}u09 
Wy UvULIEYs ‘Z pus | ‘seg 


yy uvulJeyg ‘Z pus | 's0eg 


posseyo (8) U0j}B[OF A 


89-961 ‘porsad UL 897015 paztusy) 9Yy} fiq PpagnzusUur 





gre 





ee “2 ae Pate ed 82Z-ZET TIAIO 
S961 ‘81 ‘dy | MeN JO 4O11}s]P UsOYINOG | ~~9Og-SET [eUlUTID 
- e WOS8IQ | “O9FBI-O [BUTWHD 
Sees Ses ee Bpeadn | --~~ “ZL [euyupIO 
*sul0Yy 
L961 ‘0% “G90 | -BI¥O JO WLIS|P WIeYWON |~-~~166ZI [eUyUTIO 
Q961 ‘IZ “AON |--~-"""> BIQUINIOD Jo ypSIq |-----~ 99-Z8hP [AIO 
9961 ‘81 “Idy |“BpHO[y Jo 40}4}s}p useqINog | --W-0E96 TBUTWTID 
Ss he SS. ee ere ae “S218 TAIO 
SS61 ‘I “AON |-~“SBxO, JO 49]J38TpP UJOYIION |--~~~p8G6 [BUFO 
ere er ears $9-166 [BU;WTID 
9961 ‘ZI *390 ~" "99-766 TeUTUITID 
a — “fone ae er 
> ee ete Seas ZEZI LAID 
S961 ‘2 “300g |“SpyIO[y Jo 30}1}s;p UJeyyNeg |------~ W629 [1410 
S961 ‘2 Aine |--“SBxOL, Jo 041)8]p UIEqIION |--~~~ 7996 [BU MIO 
LS op~--~-|" """"g-81b-$¢ [1419 
2 eee s}jesnqovsseyy | ~~ VLl-99 [eUyWID 
es See eS eee es ore A-PIGLI AIO 
*STUlOJ 
S961 ‘SZ “GOA | “HBO Jo 40]13sIpP UsJeyyNOg |~-----~ sbeaet THATO 
; 14] 
F961 ‘OS GUNES |~“SJOUTII] JO 4}1IS}p UIEGIION | 0} [ejueWeddng 
$961 '% SUNL | BUBIS|NO’T Jo 10}1}s}p UlOIsBy |~-----~ ~~ 09SF [AID 
os ee eo ee geet ere tacrers T98ZI MAIO 
S961 ‘Z “3deg | -UBs;qoT Wy JO 40j1}S|p UJOjsSey |--~-OzsEe [eUyUTTIO 
2961 ‘6% SUNS | ‘VUBIS|NOT jo Joj11S|p UJO}SVy | ~~~ ~ 9067 [BUM 
ons: 4 eee puvjs] epoqy |-------"~ eesT [410 
poy o8q PHISTP [epoypns "ON 9889 


“ustp ei2j0aq7 

UI IPUOD PUD {HT 440A Nan *A ‘SN 
“uss 8i2aqvaqd 

suauULspUoD PUD 270d 440A Man “A ‘SN 
*(SULIBy UepIy) (‘OUT ‘se01g ABMS) 

"70 Ja ‘8409NQ14781 YI 00240 “A ‘SDs 

Pray huvdwo) bujyyoy jyuauszuoD *A ‘g'D 


pore huvdwog bujyog possuap “A ‘SA 


“Uussy 

“Old AN 0FUtbi,| P punjhsvpy “A ‘SD 
*(O) spnposg hutuq youounyy fo 
“aid satsiwg wlayynog (Aundmog uapsog 


ay.L) ‘saijoq =powalog “A “SNe 
eae uy ‘8as0jG Aomafog *A ‘SOs 


eae aur ‘sas07g' Avmafug °A S"As 
“(posq Asivg yousjon 
fo ‘aq swing ynupeeyD) “usspy sszonp 
“O4d ANN DIUjONA P punjhiopy oe aan 
“Old ANWW 9azpsado0g puvjhsvpy “A ‘S°A 
ee Muy ‘huoqg uvssapuy °A‘*S'D 
“guy ‘uawAsng vpvaayy pavivossy “A ‘Sl 
a woyzns0d 10} ploy ANU * SD 


Paere™ 1? ja “auy ‘sas07g Avmafog *A "SA. 
“-"-worpizossp Assaquod) JDUONDAT “A ‘SQ 


““""woHDpossy Aisaquoiy JDUOWDAT “A ‘SD 
*saqabuy 


807 fo ‘ussy sisyng saysoy “A ‘S' 


eek uy ‘dim-tppay “A ‘SQ 
“§9L 1090T 

uojugQ siaatiqd uobum FW “A ‘S'A 

a ee huvdwog Nag petup “A ‘s’A 
"yD ja ‘uoyzD19 

~osey ssaing sonpolg aposejoyAi “A ‘SN 
“1D Ja ‘uo}D9 

-0ssp siaing snpos.g apvseqoy “A ‘SQ 
"7D 1a ‘uotuyp 

“04g 21Q0j000A P NI DUDISINOT “A ‘S'N 
“7D ja ‘but 

“PIN vNpodd P UNIY souapwosd “A'S 


eseQ 


syonposd posnjjna146p passav0sdun puo passav0sd Hurajoaur sasvo ysnajzuyun fo a1qD7 





: 
fe 
mo 
2 
Q 
o 
: 
i 


"000‘ez$ pouy ‘A3[1NF Jo votq 
0} pozuesuod uooUNfuT 
*Zuipueg 


‘07 poyuesuOd UO!}OUNf{uy 
*000‘0Z$ 
JO souy [810} ‘d19pu9zU09 OfOU jo s¥aTg 


*0} poyuesuod uoJOUNfuy 


*000'S1$ JO ouy ‘o1epuezU0D OJON jo Bag 


‘py uvulyeg-uosulqoy 
‘g ‘008 ‘JOY uBULloYyg ‘I ‘00g 


“=ose==q0'V UBULIOYg “T “dag 
~V uozABIO ‘2 “90g 


8961 ‘2 “AON 
8961 ‘e “3dag 


gs6I ‘og ouns 
Seer ‘zz ouns 
eset‘, Avyy 


-|----=*--op 


“UBS1Y9} J JO 40}1}STP W197S9 A 
“A¥ONJUIY JO 491148; p Weise q 


MON JO INSP wWayihog 
opsio1og I1I9 HATO 
SOUUAL, JO 4ONIS|P 11948944 9198 [eUyUTIO 
Lee-@81 NATO 
op~’-~-|--zoe-99r reuyaD 


“UpSUOI8t 
fo huvdwop spoog quowsng “A ‘SDs 
aposy, fo psvogy 000090, UoJbuIzaT “ASA 
huvdwog &poog 914.00 “A SOs 
“uoH 
“019088 Y 84107NQIISIGT Poog Usz0Lg “A ‘SQ 
*“uoH} 
“pyoss py 8407NG14981qT POO Usz04y *A 'S"/) 
‘0D Sunnw 
P Suyosphyad P v{[pf{y youoyoy “4 ‘SD 


Auvdwop dusyng yoquauszu0g Aga 

240889001 poog ysOX Many sawaLp *A “SA 
“ussy 

840889004 poog 440A MaNy svIIp *A'S'A 








FARMER COOPERATIVES 


82 


Senator Proxmire. You mean in the great bulk of them the result 
is going to be that the mergers will not be finalized ¢ 

Mr. Bicxs. I would hope so, or undone. Now, with respect to rec- 
ommendations, I have four of them. 

First, with regard to civil investigations, the power to compel the 
production of documentary data before we file civil complaints. 
Second, responsibility for bank mergers, which would really, I 
think 

Senator Proxmire. You say, bank responsibility ? 

Mr. Bicxs. Responsibility to proceed under Clayton Act, section 7, 
against bank mergers. 

Third, premerger notification, and, fourth, more money. 

Those are our four legislative suggestions. 

Senator Proxmire. You say the fourth is more money ? 

Senator Jorpan. That is the usual last question; or it is usually the 
first question. 

Senator Proxmire. I have just a couple more questions. 

Senator Long has indicated that his sole intention in S. 2014 is to 
make the acquisition of facilities by farmer cooperatives subject to 
the jurisdiction and control of the Secretary of Agriculture, and I 
believe he proposes to leave all questions regarding alleged predatory 
practices and pricing wherever they may presently stand under exist- 
ing law. The Agriculture Department, of course, already exercises 
great authority over these acquisitions under the Agricultural Market- 
ing Act of 1929, the Farm Credit Acts of 1933, 1937, and 1953, and 
the Cooperative Marketing Act of 1926 and Capper-Volstead; and 
over the years has loaned farmer co-ops many hundreds of millions 
of dollars to make such acquisitions. 

My questions are: 

First: Isn’t it true that the Senate this year passed S. 1062, which 
places the control over big bank mergers in the hands of the Comp- 
troller of the Currency and the Federal Reserve Board ? 

Mr. Bicxs. It is true. 

Senator Proxmire. No. 2: And aren’t there other existing laws 
which place the acquisition of facilities by the airlines in the hands of 
the CAB; and by the transportation companies in the hands of ICC; 
and by the public utility companies in the hands of the Federal Power 
Commission? And, the acquisition of radio-TV facilities is in the 
hands of the FCC? Isn’t that correct ? 

Mr. Bicxs. The statement is correct, but I am not clear what it 
means. We have been successful in proceeding against an acquisition 
in the television field, even after FCC approval. That case involved 
Radio Corp. of America, National Broadcasting, and Westinghouse. 
And the Supreme Court sustained our power to undo mergers after 
FCC approval. 

Second, with respect to the Federal Power Commission, we pro- 
ceeded against the merger of the largest interstate gas pipelines west 
of the Mississippi. And my own view is that Federal Power Com- 
mission approval of contracts in that case would not immunize them 
from an antitrust case. 

Third, you mentioned the ICC. It is true that Congress sought to 
encourage railroad consolidations by mergers. And the ICC, I think, 
can by its approval immunize mergers from antitrust. 
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Fourth, I think that certain mergers approved by the CAB are 
immune from the antitrust laws. But these are very important policy 
questions for you to decide. 

Senator Proxmire. Exactly; an important policy question to decide 
with respect to farmers. 

Mr. Bricks. That is true. 

Senator Proxmie. In view of their very serious economic plight, 
and they might be able to proceed to combine through their coopera- 
tives with safeguards to the consumers and supervised by the Secre- 
tary of Agriculture. ; 

Mr. Bicxs. They already can do that. 

Senator Proxmird5. Well, maybe I am right or maybe I am wrong, 
but the policy should be consistent. 

Mr. Bricks. Congress already has decided farmers can combine 
together voluntarily and get 100 percent of the market. 

Senator Proxmire. My next question is: 

And, doesn’t section 7 of the Clayton Act specifically provide today 
that the antimerger provisions of the Clayton Act shall not apply 
to any transaction approved by the Secretary of Agriculture? 

Mr. Bricks. It does. 

Senator Proxmire. My next question: 

So it would be entirely consistent, would it not, for Congress to 
place control over farmer acquisitions in the hands of the Secretary 
of Agriculture ? 

Mr. Bicxs. It would not be. 

Senator Proxmire. Why not? 

Mr. Bicxs. Because the Secretary of Agriculture, as shown through 
the bank operation today, does not approve acquisitions by farmer 
co-ops. 

Senator Lone. Let me ask you, if I may interrupt: Would it not 
be a lot better, before the farmers seek to acquire some facility, to 
come down and inquire of the Secretary of Agriculture whether they 
could acquire it and havea right to? 

I am not trying to take the Justice Department out of the picture, 
but it would not be desirable for him to notify you what he had in 
mind concerning acquisition ? 

Here is an agency of the Government that had in mind lending the 
— for this acquisition and saying, “OK, here is the money, go 
ahead. 

Would it not be better, then, for them to come down and inquire 
instead of having to spend a fortune defending themiselves after 
purchasing it? 

Mr. Bicxs. I agree completely and I am in support of a program 
which we have instituted and which enables people, farmer coopera- 
tives, anybody who is going to merge, to present the facts and get 
a letter from us telling them whether or not the Department intends 
to proceed if the merger is consummated. 

enator Lone. Well, from what I have heard of the testimony, 
my impression is that they would get a more favorable answer from 
the Secretary of Agriculture rather than you. Would you not object 
if they go to them rather than you ? 

Mr. Bricks. I cannot comment on that. 

Senator Proxmire. My next question: 
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And if the committee gave the Secretary adequate tests to apply 
in approving or disapproving acquisitions, and authority to stop so- 
called bad acquisitions, would not the Secretary stand in the same 
shoes as FCC, CAB, ICC, FPC, and the Comptroller of the Currency 
in this respect ? 

Mr. Bicxks. As I tried to indicate, each of the agencies stands in 
different shoes, depending upon their particular statutes. The De- 
partment of Justice’s right to proceed even where an agency ap- 
proves an acquisition varies widely and is related to the particular 
statutes. 

6 sy gael Proxmire. And your stand is the same with respect to the 
B? 

Mr. Bricks. Certainly. You gentlemen have survived the ultimate 
tournament of representative government. You have been elected to 
the job of making these policies. 

Senator ProxmirReE. At page 689 of those same hearings, of the 
House Small Business Committee, you said: 

I was just refreshing my recollection here. I know that we started investigat- 
ing some of the mergers, but the FTC—Mr. Whittinghill jogs my memory—has 
merger suits against several of those—so I would think that if they—I would 
hope that they have developed enough experience with mergers in the industry 
so that we might well, if we came across any, turn them over to them. 

And my question is: 

Isn’t the latter portion of your testimony directly in accord with 
what Senator Long and this committee are trying to do here, i.e., we 
hope that Secretary Benson has developed enough experience with 
acquisitions of facilities by farmers, so that, having investigated, ap- 
proved, and financed them with Government funds for years, he might 
now eliminate worlds of confusion by having complete control, with- 
out a power of veto from you, over the approval or disapproval of 
these acquisitions ? 

Mr. Bicks. Well, that is a drastically different situation. You 
really have your choice as to whether the ICC, or the FTC, or the 
FPC, or the Secretary of Agriculture should make these decisions 
without any possibility of later challenge in the courts under the 
antitrust laws or not. 

Senator Proxmire. Well, you believe—— 

Mr. Bicxs. These are decisions for you. You have seen them oper- 
ate in other regulatory fields. Are you prepared to say now, really, 
that competition has no role to play in the agricultural sector of our 
economy ? 

Senator Proxmrre. Certainly not, but I do not think that Secretary 
Benson would take such a position. I don’t think that the former 
Secretaries did. I don’t think that former Secretary Anderson, for 
instance, would take it. 

Mr. Bicxs. And, to go further, whatever role competition should 
play, should it be measured out by administrative officials and not by 
the courts; is that the issue ? 

Senator Proxmire. Well, I am becoming more and more convinced 
that we have to take a much fresher and more imaginative and per- 
haps a lot more fundamental view of our whole agricultural economy. 

think that we cannot apply the standards that apply in other 
fields for many, many reasons. 

Now, let me ask you this question. 
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And, if Mr. Benson ever wanted or needed advice and assistance 
from you, you would gladly give it to him, would you not? 

Mr. Bicxs. Oh, of course. 

Senator Proxmire. And, I take it that if Mr. Benson, or some officer 
or agency of the Agriculture Department charged with responsi- 
bility, were convinced that the approval of any farmer acquisition 
would be bad for the farmers, or the public, and you advised against 
approval, he would certainly refuse to approve it; don’t you agree? 

r. Bicxs. I think he would use his very best judgment. 

Senator Proxmire. And, I assume that tf the Secretary of Agri- 
culture properly performed his duties and functions under such 
statute, just at assume FCC, CAB, ICC, and the others do, then 
certainly the Department of Justice could have no valid objection 
tosuch a law, would it? 

In that question, Mr. Bicks, let me just put in the CAB and the ICC 
and knock out the FCC. 

Mr. Bricks. That is the issue before you—do you want that? We 
recommend against it, Senator. We believe: that some check by a 
district judge is important. That is really the basic problem. 

Senator Proxmire. All right. 

The last few questions really relate to one other segment of this 
issue, Mr. Chairman. Now, Mr. Bicks: 

At page 2 of the Government’s letter of July 15, 1959, the Depart- 
ment points out that— 
to our knowledge, the right of cooperatives to own and operate marketing 
facilities and to acquire the stock or assets of existing marketing facilities 


has always been considered to be included within the existing provisions of 
the Capper-Volstead Act. 


Then, your letter goes on to say : 


S. 2014 would authorize any and all acquisitions by cooperatives without 
regard for the impact of such acquisitions upon those with whom the cooperatives 
compete or deal. Carte blanche would thus be given cooperatives to under- 
take acquisitions which, if made by other types of business entities, would be 
prohibited. 

In other words, the Secretary of Agriculture could not prevent 
the acquisition ? 

Mr. Bicxs. Yes. There is not the slightest suggestion that the 
Secretary of Agriculture is to consider competitive factors in cases 
of acquisition. So I think that carte blanche is true. 

Senator Proxmire. Perhaps, but it seems to me that the Secretary 
of Agriculture, who would be appointed by any American President, 
should be interested in what was the effect. 

Mr. Bicxs. Well, Congress defines what his job is, and if you are 
talking about the statute that Senator Long was talking about, that 
is one thing. But under the present statute it is not his job to do that. 

Senator Proxmire. There are other questions, but 1 want to say 
that you have done an excellent job, as you always do. You are one 
of the most competent and best qualified men representing the admin- 
istration that I tive encountered in my committee work. You some- 
times satisfy me too much by the competency of your answers. 

Mr. Bicxs. Thank you. 

Senator Proxmire. I am deeply impressed by the job you have done 
and I say that although I am inclined to favor the Long bill. 

Mr. Bicxs. Thank you, Senator. 
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Senator Jorpan. Senator Long? 

Senator Lone. You were referring, I believe, to section 7, and you 
will notice that it says: “No corporation” 

Mr. Bicxs. Yes. 

Senator Lone. As far as the Clayton Act is concerned, the section 
you refer to says that no corporation engaged in commerce shall ac- 
quire, and so forth, in whole or in part the stock or other assets. 

Mr. Bricks. Yes. 

Senator Lone. Yes. What I have in mind is that it would seem to 
me there would be no violation of that section if the same stock or the 
same assets were acquired by an individual rather than a corporation. 

Mr. Bicxs. I think you are right, providing the individual was not 
acting asa dummy for a corporation. 

Senator Lone. And the distinetion you had in mind would make no 
difference for the next question I had in mind; that is, it would seem 
to me that if the farmers, as an association, not incorporated but as a 
partnership or mere association of individuals, purchased any facility, 
the same corporation or the same stock, they would not be in violation 
of that section ? 

Mr. Bricks. As an individual—you are right. 

Senator Lone. Or as an association of individuals—as a partner- 
ship—the same thing would be true ? 

Mr. Bicxs. Yes, I think you are right. 

Senator Lone. That is why it seems to me that up to that point the 
association would be clearly covered by the exemption given to them; 
they would be completely exempt from that section which the court 
held in the Maryland case. 

Mr. Bicxs. Right. 

Senator Lone. Now, when they are incorporated, then they would 
be in violation of this section, except and unless they would be 
exempt by virtue of the Capper-Volstead Act ? 

Mr. Bicxs. No, sir, they would not be in violation; not necessarily. 

Senator Lone. If they were a corporation acquiring the stock of 
another corporation and there was a tendency to reduce competition, 
then they would be in violation of the law—the section which we were 
discussing here, section 7, as I recall. 

Mr. Bickxs. What I want to point out is that you have to have the 
requisite competitive effect. 

enator Lona. Yes. Well 

Mr. Bicxs. Putting myself in the position of a lawyer advising a 
co-op that says, “We would like to buy such and such a dairy out- 
let”—if there were numerous other dairy outlets so that other co-ops 
and non-co-op members could get at that market, even though the 
acquisition was of tremendous advantage to this co-op, that would not 
be a violation. 

Senator Lone. Would it have been a violation of the law in the 
Embassy Dairy case if these milk producers had not been incorpo- 
rated, if they had an unincorporated association acquiring these same 
facilities? 

Mr. Bricks. Not of section 7 of the Clayton Act. It would have 
made no difference as to the Sherman Act charge. 

Senator Lone. So the violation occurred by virtue of the fact that 
they were incorporated, according to your view and, of course, you 
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know and I know that the court might tell you something different by 
the time it gets to the high court, you say, to see how it works out. 

Mr. Bicxs. Yes, sir. 

Senator Lone. And my impression is that the both of you won and 
the both of you lost, they lost in the part you won and you lost in the 
part they won, that is my impression ; my impression was that you are 
both right on appeal. 

The point I have in mind is that if farmers acquired the same 
facilities acting as an association, they would not be in violation of 
any law according to your pee of it—I am just asking the 
question if that would be correct 

Mr. Bicxs. Yes, I think it would be, but, Senator, I think that if 
the farmers other than through a Capper-Volstead cooperative got 
together in association to fix prices, that they would be in violation of 
the Sherman Act. 

Senator Lone. Well, no, even without the Capper-Volstead Act, 
the effect of the Clayton Act—that said that farmers by virtue of 
joining together in an association would not be regarded as being a 
conspiracy in violation of the Sherman Act. 

Mr. Bicks. You are right. 

Senator Lone. And so I would imagine that even in the absence of 
Capper-Volstead they would be in the clear. 

Mr. Bricks. I think you are right. But they would still have to 
form a co-op. 

Senator Lone. And the point I had if’mind was that if the farmers 
were incorporated and they come under this act they are permitted to 
borrow the money and construct the facilities, then it seems to me that 
the only objection you have here is that as a corporation acquiring 
facilities that they would tend to deny other farmers at least that 
much of the market which the corporation they bought would happen 
to possess. Is that correct? 

Mr. Bicxs. Yes. When the acquisition would unfairly deprive any 
farmers either through other cooperatives or non-co-ops, of a fair 
chance at the market. 

Senator Lone. My impression is that the act does not say anything 
about “unfairly.” 

Mr. Bricks. That is right. 

Senator Lone. It speaks about, tends to reduce competition, it does 
not say “unfairly.” 

Mr. Bicxs. We are talking about a vertical acquisition. 

Senator Lona. As far as I am concerned, if you deny me my market, 
I don’t care whether you deny it unfairly or not, I have lost the market. 
You are saying there is a law saying that they cannot have their market 
reduced 

Mr. Bicxs. No; that is not what the law says. I think a fair state- 
ment of the legal standard governing a vertical merger is whether the 
merger may result in foreclosure from a substantial share of the 
market. 

Now, certainly, if a co-op buys a dairy that sells 1 percent of the 
market, then the people that sold to that dairy are without a customer. 
But that is not a violation of the Clayton Act. 

Senator Lone. Well, here it does seem to me that under the law the 
farmers, as long as they are not incorporated, have the right, acting 
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as an association, to achieve the same result which you oppose if it 
is done as a corporation, and that the Capper-Volstead Act gives them 
the right clearly to acquire the same facilities if they are constructed 
by loan from the Federal Farm Credit Administration. 

Mr. Bicxs. That is right. 

Senator Lone. And that the same result can be achieved in a number 
of other ways as that which you oppose. : 

Mr. Bicxs. That is inherent in the antitrust laws. And that applies 
not only to farmer co-ops but applies to many business operations. 

Senator Lone. Well, as far as the farmer is concerned, maybe we 
wanted it that way, maybe that is why Congress passed that law that 


way. 

Mr. Bicxs. All right. 

Senator Lone. Under the Capper-Volstead Act there is a procedure 
spelled out. I don’t know whether it was ever used or not, and maybe 
you can tell me, where the Secretary of Agriculture thinks that as 
a result of these exemptions given to the farmers there has been an 
imposition on the public in terms of unreasonably high prices—I think 
the word is “unduly”—that he should act and that the Department 
of Justice would, of course, back him up when he acts to restrain those 
undue increases in prices. 

Now, just looking at that act, not so much as a lawyer or a layman, 
but as a lawyer that has not been practicing, my impression would 
be that Congress had in mindgthat if these farmers had acquired even 
an entire market area they might be completely within the law and 
that they were saying that to protect the consumers the Secretary of 
Agriculture will issue an order to cease and desist, with an opportunity 
to be heard, having a procedure similar to the Federal Trade Com- 
mission, and ater hie has held his hearing and determined upon the 
action of getting together and organizing and maintaining prices as 
unduly affecting the prices against the consumer, he can order the 
prices to come down. What is your attitude about that procedure set 
out in Capper-Volstead ? 

Mr. Bicxs. I think you are right. That is what Congress intended 
with respect to growth by internal expansion. But our view was, and 
the court agreed, that Congress intended a different rule to govern 
acquisitions that otherwise would discourage competition. 

enator Lona. It would seem to me that the kind of things that you 
have spelled out, the various things that you think that cooperatives 
might gain—that they might become the Great Atlantic & Pacific Tea 
Co., in effect, I should imagine that perhaps Congress ought to wait 
and see what happens if that type of result materializes, and Congress 
might want to act; but, until there is some evil, then the Congress 
might let the farmers expand their cooperatives. Expansion, of 
course, is not so much in farmers’ cooperatives as those that compete 
with them. 

Mr. Bicxs. As I get your question, I think that the present law per- 
mits the farmer cooperatives to expand. Conversely, why doesn’t 
Congress wait and see if the application of section 7 of the Clayton 
Act cramps their actions ? 

Senator Lone. You mentioned that more than half of these 1,100 
acquisitions are subject to contest. My guess is that it would be not 
that many ; perhaps 200-——— 

Mr. Bicxs. Well, I don’t know. 
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Senator Lone. Your Department takes the attitude that about 200 
of those acquisitions by the Big Four were probably, in one respect or 
other, in violation of the antitrust law, but I do not, for the life of 
me, see how, if they had been acquisitions by a farm cooperative, you 
could say those farmers had acquired any one of those dairies. 

Mr. Bicxs. Why not? 

Senator Lone. Your declaration is that it would all depend on the 
circumstances. 

Mr. Bicxs. Of course, that is right, but the very fact that in a par- 
ticular market a large company Tike National Dairies or Foremost 
may have a large percent, that is a good argument why a co-op acqui- 
sition may not be illegal. 

Senator Lone. Well, my impression would be that even in a town 
the size that I live in, Baton Rouge, La., if that local farm cooperative 
wanted to buy one of these dairies being squeezed out by the Big Four, 
that would be subject to serious legal question, whether they would 
have the right to do it or not. I don’t know. As far as our area is 
concerned, it is not as big as Washington, D.C. The dairies may be 
smaller, but they are just as important to them, just as my home is as 
important to me as yours is to you, and it seems to me that the effect 
would be about the same. 

Mr. Bicxs. Well, I don’t know what the picture is at Baton Rouge. 

Senator Lone. My thought would be that based on your theory of 
this thing, that if a farmer denies other farmers a share of the market 
when his cooperative acquires a dairy or packing plant—well, let us 
keep in dairying because we have been talking about that—there would 
be a denial to other farmers—although, of course, by doing that he gets 
better prices and, of course, the Department of Agriculture says they 
do not get enough now, but I do not see by any declaration of yours 
that if these facilities acquired by the Big Four, if they should be 
acquired by the cooperative, there as any chance of certainty that 
they are in the clear. 

Mr. Bicxs. Well, first, as to a sense of certainty, I have explained 
the procedure which would give them that. 

And responding to the particular example, legality turns on 
whether other sellers would be foreclosed from any substantial share 
of the market. In other words, how many other dairies are there, 
how big are the dairies, and what was the motive for the acquisition. 

Senator Lone. My impression is that if a fellow wants to buy some- 
thing and they had to look up all of the answers, that it would take a 
long time to get any transaction concluded. 

Mr. Bricks. Well, these are standards that every American busi- 
ness merger faces. 

Senator Lone. Thank you very much. 

Senator Jorpan. Senator Young, any questions ? 

Senator Youne. No. 

Senator Jorpan. Thank you very much, Mr. Bicks. 

Our next witness is Mr. Page, from Grand Forks, N. Dak. 

Mr. Page, will you give your name and address and then proceed? 


STATEMENT OF WILLIAM R. PAGE, GRAND FORKS, N. DAK. 


Mr. Pace. My name is William R, Page from Grand Forks, N. Dak. 
I was raised on a farm near Hamilton, N. Dak. I went to Iowa State 
College for a degree in agriculture and later on I worked in a pro- 
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fessional field of agriculture as dairy commissioner out of Bismarck, 
N. Dak.—assistant dairy commissioner, I mean—and then I battled 
as agricultural development agent for a railroad for a few years, and 
since then I served 26 years as county agent in Grand Forks, N. Dak. 

Senator Youne. And may I say you were a very good one, too. 

Mr. Page. Thank you, Senator Young. I gave up that work be- 
cause of increasing personal responsibilities along farming lines, and 
that is my interest at the present time. 

I do not represent any set organization here, but I am interested 
in this bill that is coming up, S. 2014, as a farmer who markets small 
grains at several points in eastern North Dakota and, also, of course, 
in the general welfare idea. 

I have, of course, heard the statement of the Attorney General’s 
office, and I have also read the previous statements, and I am in ac- 
cord with their ideas about the proposed legislation. 

A few words about the local situation might be of usefulness to the 
committee with respect to grain marketing. Personally, it does not 
seem to me that any changes in the cooperative laws are necessary, if 
we look to the developments that have taken place in North Dakota 
and sister States, such as Montana, Minnesota, and South Dakota, in 
the grain-marketing trends since the early thirties—well, I guess about 
1938—and I am referring to the development of the Farmers Union 
Grand Terminal Association, which is a cooperative, with headquar- 
ters at St. Paul. In 1943, they purchased the St. Anthony and Da- 
kota line of elevators at 152 county points and, then, again, in 1958, 
they bought out the McCabe units at 57 different points in Montana, 
North Dakota, and Minnesota—I am not sure about South Dakota, 
but they expanded that way, as taken from their financial report, 
where they say that they started GTA in 1938 with $30,000 in capital 
and have developed until, in 1958, that is 20 years, they have $35 mil- 
lion and some capital structure. And I believe that they claim now 
approximately 40 percent of the grain market in the Spring Wheat 
Belt and somewhat more than that of the Durum wheat that is mar- 
keted in that area. 

I am not convinced in my own mind whether that development was 
good or bad for the country as a whole out there, but I don’t believe 
that. any developments of this sort should be exempted from the 
thorough examination of the Department of Justice in line with what 
would. be used for private corporations or individuals that might be 
expanding in their business. 

As far as the local effects are concerned, in our local grain markets 
there were some interesting things that came out of this accumula- 
tion by GTA. For instance, in North Dakota in Tolma and also in 
Walhalla, they have no competitive outlets since McCabe sold out to 
the co-ops, and there are also quite a number of points up River 
Valley and in North Dakota generally and Minnesota where the 
Farmers Union Grain Terminal Association have set up or acquired 
marketing units right beside independent local cooperators that for 
the most part, as far as I know, have been very successful and, looked 
at from the standpoint of the grain business up there, what benefits 
there might be from the large overall cooperative I would question 
very much, as compared to the benefits that the small, local unit, in- 
dividual unit operator has been able to reflect to the farmers in the 
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grain business, and I would judge that, comparing it in a general 
way without getting specific, on the patronage dividends that these 
local co-op elevators up in their counties out there, like Northwood 
and Emerado, and I also have in mind East Grand Forks, that these 
large individual, local cooperators have in the main paid considerably 
more cash dividends than some of these line houses that are operated 
through the GTA. 

I just cite that as a generality because in the grain-marketing busi- 
ness I do not believe there is a great advantage obtained from the 
overall big organizations where all the services beyond the local com- 
munity are given through the cooperative method. 

I do not have anything further to say about that. If there are any 
questions along the line that I have discussed here regarding my own 
viewpoint, any that I could answer, I would be very happy to do so. 

Senator Young. May I say, Mr. Chairman, that Mr. Page is a 
very good citizen of our State and is appearing here on his own. 

Senator Jorpan. Mr. Page, I would like to ask you a question, 
please, sir. 

You are not quite sure in your mind, I believe, if I understood 
what you said, whether if there is a local co-op in a community, this 
large co-op comes in, it would be possible for them to drop the prices 
down so as to put him out of business, whether you think it is a good 
idea for all competition to be removed from a community or not. 

Mr. Page. I would not say that all competition could be removed 
in a cy I am thinking of this, that in certain instances this 
very successful local cooperative has been serving the farmers in a 


certain community, and perhaps with competition right beside it, you 


see. 

Senator Jorpan. Yes. 

Mr. Pace. But some farmers might market their grain through 
that cooperative and some might prefer to market it with another 
cooperative or through no cooperative, they have a choice in the 
matter. Or some of them actually might market through both. 

Senator Jorpan. Right. 

Mr. Page. And it has been a very happy situation and I would hesi- 
tate to see any trend that would squeeze out that local cooperative that 
grew up from the grassroots and that has served those people and have 
been a service to the community—I think there is a real possibility for 
trouble in those instances where the big co-op comes up. 

Senator Jorpan. In other words, a big cooperative can be just as 
much a menace as a big corporation ? 

Mr. Pace. Oh, definitely. 

Senator Jorpan. If it took out all competition. 

Mr. Pager. Definitely. We have a point at Manvel, N. Dak., where 
there is a local and where they have got dissatisfaction on the part of 
some of the farmers with regard to the cooperative there and they held 
their annual meeting and they raised quite a fuss and they ended 
up by another elevator being built, you see, because the farmers were 
dissatisfied with the control or at least with the operation of the local 
elevator which was also allied with a larger unit. This competitive 
feature and the matter of freedom is pretty important to us and I think 
that we should guard it very jealously. 
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Senator Jorpan. I think that all of our basic laws go back to that 
and if we alleviate that we do not only agriculture but all segments 
of industry a very great service. 

Mr. Pace. I agree. 

Senator Jorpan. Senator Young, any questions? 

Senator Youne. No thank you. 

Senator Jorpan. Thank you very much, Mr. Page. 

This hearing will be recessed until 2 : 30. 

(Whereupon, at 1:20 p.m., a recess was taken, to resume at 2: 30 
p.m. of the same day.) 


AFTERNOON SESSION 


Senator Proxmire. The committee will come to order. Is Mr. 
Homer Brinkley here? 

Mr. Brinker. Yes, sir. 

Senator Proxmire. Mr. Brinkley, go right ahead in any way you 
wish. 


STATEMENTS OF HOMER L. BRINKLEY, EXECUTIVE VICE PRESI- 
DENT, L. JAMES HARMANSON, GENERAL COUNSEL, AND JOHN E. 
NOAKES, CHAIRMAN, LEGAL AND TAX COMMITTEE, NATIONAL 
COUNCIL OF FARMER COOPERATIVES 


Mr. Brrnkiey. I am accompanied by Mr. Harmanson and Mr. 
Noakes, who is the chairman of our legal and tax committee. Need- 
less to say Mr. Chairman, we appreciate very much this opportunity to 
be heard on this vital subject. 

I would say first my name is Homer L. Brinkley, executive vice 
president of the National Council of Farmer Cooperatives, and I am 
accompanied by Mr. L. James Harmanson, general counsel of our or- 
ganization and by Mr. John E. Noakes, chairman of our legal and 
tax committee, who will present our statement with respect to S. 
2014. 

By way of introduction I should say that when we first learned 
of the introduction of S. 2014 it appeared to us that those provisions 
which would remove all doubt as to the legal right of bona fide farmer 
cooperatives to acquire the stock and assets of physical facilities neces- 
sary to do a better marketing job were certainly in the interest of a 
stronger agriculture. 

For this reason it was our decision to fully support those decisions. 
It was also our decision to support those provisions which would in- 
voke the powers of the Secretary of Agriculture to prevent undue en- 
hancement of prices by a farmer cooperative should this occur as a 
result of acquisition of facilities by purchase, as is now the case with 
respect to construction of its own facilities or other lawful activities 
of cooperatives. 

We had become deeply disturbed over the rather transparent at- 
tempts on the part of enforcement agencies of the Government to 
progressively and drastically curtail the rights cooperatives had al- 
ways believed they had under the Capper-Volstead Act. Under the 
sharply competitive conditions of today in the marketing of farm 
products such a narrow concept would be intolerable. We live in an 


FARMER COOPERATIVES 93 


era of countervailing economic influences and nowhere is the need of 
countervailing power more evident than in agriculture. 

Our traditional governmental system of checks and balances also 
must prevail in our economic system. We must have private as well 
as governmental checks, not for the sake of having checks, but in 
order to achieve balance. 

In agriculture, the farmers themselves can achieve much of this 
balance if they are given the tools to do so. 

On the other hand, if we had to depend on Government alone to 
protect us from the overpowering economio influence of the growing 
concentration of purchasing power in the market place, the evidence 
indicates we would indeed be leaning on a weak reed. 

With your kind permission I will now ask Mr. Noakes to proceed 
with our statement. 

Mr. Noaxes. Mr. Chairman, may I express my appreciation of this 
opportunity to appear before you today and discuss a matter of para- 
mount importance to the several million farmers who are trying to 
make a living from the sale of their products. 

My name is John E. Noakes; by training and experience I am a 
lawyer, employed as legal counsel for the Dairymen’s League Coopera- 
tive Association, Inc., New York. Today, however, I am here on 
behalf of the National Council of Farmer Cooperatives in my capa- 
city as chairman of its legal and tax committee. 

The National Council of Farmer Cooperatives is a national farm 
organization whose oe encompasses some 5,000 farmer co- 
operatives. The members of these cooperatives are many hundreds 
of thousands of farmers in this country engaged in the production of 
grains, livestock, cotton, milk, fruits, vegetables, tobacco, rice, poultry, 
and other farm products. 

Senator Proxmire. Do you have any kind of an estimate of how 
many farmers are members of co-ops? 

Mr. Brrnxiey. About 2,600,000 that are members of these coopera- 
tives that are represented in our organization. 

We have no direct farmer members. Our members are coopera- 
tives themselves. 

Senator Proxmire. It is a very substantial portion then of the farm 
population ? 

{r. Brtnkiey. Very substantial. 

Senator Proxmire. Thank you. 

Mr. Noaxes. This organization and its member cooperatives are 
farmer controlled, and the thousands of farmers who are here today 
represented, own and operate the facilities by which they are trying 
to gain their rightful place in our competitive economy. 

Your committee has under consideration at this hearing a bill of 
which the basic, irrefutable and commendatory purpose is to make it 
clear that the farmers of this Nation, who have joined together into 
associations, may dig down into their pockets and put up the money 
to acquire the physical facilities which will enable them to obtain 
the best possible price for what they have to sell. In the smoke and 
furor raised by the opponents of this bill, let us not loose sight of 
that basic purpose. 

The criticism of this legislation stems principally from two 
sources—those food handlers who would prefer to give the farmer 
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“handouts” (in public money if necessary) rather than to see him 
obtain a strong bargaining position in the sale of his products—and 
those public officials who would exercise their authority in derogation 
of the principles which this Congress adopted many years ago. 

Certain food handlers would have you believe that giant coopera- 
tives are going to take over the Nation’s food market and that the 
poor businessman will be forced out of his livelihood. 

Let us look for a moment at these monstrous farmer cooperatives. 
Statistics compiled by the U.S. Department of Agriculture indicate 
that in 1955-56, 75.2 percent or 4,682 of the 6,227 marketing coopera- 
tives in the United States had a business volume of less than $1 mil- 
lion; and of the total, 15.2 percent or 949 cooperatives had business 
volumes of less than $100,000—not very impressive, is it ? 

In 1956-57, similar statistics indicate that the total dollar volume 
of marketing business handled by cooperatives amounted to 
$7,980,709,000. 

Perhaps those figures seem a little more impressive, but let me set 
forth some additional pertinent facts. Of that $7.9 billion, a total 
of $2,759,409,000 was handled by 1,917 cooperatives dealing in dairy 
products. 

According to the Fortune magazine directory of the 500 largest 
industrial corporations, three of the country’s largest dairy concerns 
had sales, for the year 1958, in an amount totaling $2,782,717,000 or ap- 
proximately $23 million more than that handled by 1,917 dairy co- 
operatives in the year before. 

Senator Proxmire. You were here this morning ? 

Mr. Noakes. Yes, I was, Senator. 

Senator Proxmire. To hear the testimony of Counsel Barrett of the 
Department of Agriculture ? 

Mr. Noakes. Yes. . 

Senator Proxmire. He compared as I recall the three largest dairy 
co-ops with the three largest private corporations, and as I recall, he 
not only indicated that the three largest private corporations’ sales 
were far larger, but as I recollect, and I would like you to correct this 
if this is not correct, he also indicated that in the past several years 
the corporations had gained at a tremendously rapid rate as com- 
pared with the co-ops? 

Mr. Noakes. He pointed out the additional—yes, he did, I recall 
that. It seems to me to be about the conclusion he drew. 

Senator Proxmire. I am trying to recall the exact figures. Go 
right ahead. 

Mr. Noakes. Gentlemen, I hope we can keep those figures in per- 
spective when even a single voice is raised to try to panic the Congress 
or our citizens into denying farmers the right to more effectively 
market their products through normal expansion of their facilities. 

Now, gentlemen, what does this bill do for our farmers? It says to 
them, “Mr. Farmer, if you can make a better living by acquiring facili- 
ties to process, handle or market your produce, you go ahead and do 
SO. 

In 1922, the Congress enacted the Capper-Volstead Act to snocwries 
farmers to own and operate facilities to market their products. As 
an individual, the farmer had practically no bargaining power. 

By associating with other farmers, however, he at least had some 
control over the supply for which he could bargain. In establishing 
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rocessing, handling, and marketing facilities, he strengthened his 
Gast power and he had a better opportunity to get a fairer 
portion of the sales dollar, rather than to see it largely go to the plant 
operator, the wholesaler and the distributor. 

The Capper-Volstead Act tried to assure the farmer and his associa- 
tion that they could build a strong position in the marketplace, with- 
out subjecting themselves to the hazard of prosecution under the anti- 
trust laws. 

As a check upon any harmful exercise of these rights, the Secre- 
tary of Agriculture was authorized and directed to take action against 
any such associations when, as a result of their activities, the price of 
any agricultural product was unduly enhanced. 

Here, therefore, was an unequivocal expression of the Congress that 
farmers should expand their off-the-farm business operations, through 
the development of facilities for the processing, handling, and market- 
ing of their products. 

Congress knew then as it does now that this Nation cannot afford 
an agriculture clinging to the lowest rung of the economic ladder. 

If I might digress from my statement just a minute, Mr. Chairman, 
Mr. Bicks, and some of the other gentlemen this morning I thought, 
pointed up some of the crucial basic issues that you have before you. 

One of the things which it seems to me that the Capper-Volstead _ 
Act must be acknowledged as doing was in and of its own passage it 
tended in the interests of the farm economy of this country to elim- 
inate some competition. 

I think that was one of the purposes. Farmers before were trying 
to deal, to sell their product, and they could not do it because there 
was such competition among farmers themselves that the handlers were 
playing them off against each other. 

While I grant you that the Capper-Volstead Act said you can band 
together then so you have strength to control the bargaining power, it 
also of necessity in my opinion resulted in a certain amount of elimina- 
tion among farmers, elimination of competition among farmers. 

Now, Mr. Bicks said this morning that the state of the law now 
is that farmer cooperatives may through normal growth, acquire 100 
percent of the market. 

He said that is the state of the law. 

But he goes on and says that they can’t do it by acquisition. 

Now I don’t believe that there are any farmers who are opposed to 
this legislation. I think that the competition which is concerned with 
this legislation is a competition which is concerned with the farmer 
distributing his product. It is the proprietary handlers of those 

roducts. It is not the farmer who thinks that he may lose his market. 
t is the proprietor handler of those products. 

Senator Proxmire. I want to commend you on making that 
statement and that distinction, because I think there is a tendency 
for us to assume that all competition under all circumstances every- 
where, regardless of what happens, is good. aa 

Of course most of us feel this way with regard to most competition. 
But as has been pointed out over and over again, the Federal Govern- 
ment has repeatedly taken the position that there are circumstances 
under which some degree of competition can be excessive, can be 
damaging and so forth. 
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That has been true with regard to small business, it has been true with 
regard to railroads, it is true with regard to other forms of transporta- 
tion. 

It seems to me that there is no question that the economic plight of 
the American farmer, with an income far lower than those off the 
farm, with a very substantial investment, a tremendous amount of 
work required to make a go of operating a farm is not getting economic 
justice. Somehow this competitive economic situation is not oe 
to the best interests of No. 1, the farmer, No. 2, the consumer, an 
No. 3, the taxpayer. 

Now under these circumstances I think there is merit in the sug- 
gestions and proposals of the co-ops, that they be given some oppor- 
tunity to step in in a way that has been approved by the overwhelming 
majority of Americans to provide the American farmer with an oppor- 
tunity to work together cooperatively so that he can prevent some of 
the ravages of excessive competition, and so that in the process of 
doing this, he can improve his income without a Government handout, 
and so that he can do it in such a way that the consumer, the ultimate 
consumer, is going to be protected against exploitation. 

It seems to me that is a perfectly laudible and proper objective, 
although there is no question of the fact that the Congress should 
scrutinize it very carefully to make sure these safeguards are in there. 

I would like at this point since I have interrupted you at such 
length to refer back to the statement on page 2 of your remarks to 
eee out that what I was recalling was the Barrett statement in which 

1e said : 

In 1924 the three largest cooperative dairies had $48 in sales to every $100 in 
sales to the three largest non-co-ops. By 1955 this figure had dropped to $14 
for the co-ops as against every $100 in sales for the non-co-ops. 

Now that was 1955. This is 4 years later. It has been a steady 
trend. 

It would seem to me there is a likelihood that there are about $10 
of sales for the big corporations for every $1 of sales for the three 
biggest co-ops. So there just isn’t any question on the basis of the evi- 
dence that is available that has been adduced here to date at least that 
the private corporations’ position of monopolizing, of dominating the 
market for dairy products, which is the one area where as you point 
out the cooperatives have been big, the private corporations have a far 
bigger field and a far greater degree of dominance. 

{r. Noakes. For example, they have improved, and the return of 
the sales dollar has improved in their favor as against the farmers’ 
sales dollars according to Senator Young. 

Senator Proxmire. Yes. His point was that 61 cents out of the dol- 
lar does go to the processor, 39 cents going to the farmer and that that 
adverse situation has been getting worse, and getting worse con- 
tinuously. 

Mr. Noakes. That’s right. 

Just before I return to the statement, I would like to add this, that 
the farmer has definitely a vested interest in his product when he pro- 
duces it and it leaves his farm. 

What he gets becomes very much subject to what happens to it 
and how it is handled afterwards. 
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He may have a customer today that he won’t have tomorrow. And 
if the cooperative can, through the use of these facilities, assure him 
of a guaranteed stable market, I think that they do much to better 
his welfare. 

I think that is a social and economic matter of policy which should 
be under serious consideration in the consideration of this legislation. 

Senator Proxmire. I would like to put in at this point a note that I 
have here. 

The four largest dairy corporations have 32.28 percent of total 
dairy sales. The four largest dairy cooperatives have 4.90 percent 
of total dairy sales. ‘That was true in 1956. As we say, the tendency 
is getting more in that direction all the time. 

-roceed. 

Mr. Noakes. Now if the farmer can build a plant, or maintain a 
fleet of trucks, or construct other needed facilities to sell his products 
as he undeniably can under existing law, why should he not be allowed 
to acquire by purchase such a plant, a truck, or a warehouse? 

Is this not a natural and legitimate application of the declared 
policy of this lawmaking body to the effect that farmers acting to- 
gether should be able to develop the facilities necessary to give them 
effective bargaining power ? 

Apparently some doubt exists. The Department of Justice—and 
some courts—do not seem to think so—as their actions, attitudes, and 
derisions indicate. Should there not, then, be a clarification of this 
right of farmers and their associations to grow through acquisition ? 

That, gentlemen, is what farmers need and want, and the issue we 
urge you to settle. 

Farmers do not want to engage in predatory restraints of trade, 
or destroy competition, or take away the markets of other farmers, 
or, for that matter, do they want to take over the A. & P. or Safeway 
stores as some would have you believe. 

Farmers do want Congress to establish an economic climate in 
which they have a chance to get a fair return for their products in 
the marketplace. We are here today supporting legislation designed 
to help accomplish that end. 

A farmnae cooperative is the farmer’s agent off the farm. Today, 
farmers are working through their cooperatives to provide the facili- 
ties necessary to meet the challenge of contract farming and operation 
and integration in the farm field. 

These horizons encompass the development and operation of facili- 
ties to handle the farmers’ products in a manner and to the extent 
required to increase farmer profits. 

{r. Bicks raised a question this morning. He said, Why does the 
Maryland and Virginia decision—the single promoting evidence in 
his mind of consideration of this legislation—why does that indicate 
a situation that needs to be corrected ? 

I say in answer to that that farmer cooperatives and farm organi- 
zations are in a period of great change. 

To intelligently evaluate, handle, and seek a solution of the prob- 
lems of their members, they must begin to plan. And planning starts 
today. It does not start 2 years from now. I believe that it is right 
and only right that farmer organizations should know the state of 
the law, should get it determined so that such plans could be made 
accordingly. 
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Significant new patterns are emerging in the distribution of farm 
commodities. ) 

Senator Proxmire. You would say that in answer to what seemed to 
be a very telling and strong suggestion by Mr. Barrett I believe and 
perhaps by Mr. Bicks too, but I recall Mr. Barrett particularly sug- 
gested that this legislation should be held up until there was final 
court determination. 

Mr. Noaxes. Mr. Bicks’ point was that this was the example that 
there had been shown no constant prosecution of farmer cooperatives 
or situations which would compel this legislation, and why not wait 
until those situations arose in the future before you tried to do anything 
about it. 

I say that in order for cooperatives to intelligently plan the handling 
and marketing of their farmers’ products in the future, that they are 
entitled to be able to clarify the law. 

There is no other direction in which they can turn. 

Significant new patterns are emerging in the distribution of farm 
commodities. For example, a recent report of the FTC indicated 
that in 1958 food chains in the country reported shipments to their 
own stores from some 326 food manufacturing and processing estab- 
lishments, which they operated, in an amount over $1.1 billion. 

This is products at the retail store that they went back and processed 
and manufactured. To illustrate further, one of the council’s mem- 
ber organizations formerly sold its products to about 80 firms in a 
west coast city. Now an even larger volume of sales is absorbed by 
only eight purchasers. 

We do not stamp such trends as good or bad, antitrustwise. But 
these changes have come about and no one can deny that such new 
patterns of distribution represent an enormous concentration of eco- 
nomic power in the marketplace. Farmers can no longer meet such 
challenges with the economic concepts and the working tools of a 
bygone day. 

I note here in the 1958 report of the Department of Agriculture, in 
talking about the farm retail spread and of the gross margins at the 
retail level, it said: 

Much of the remaining increase in gross margins was reflected in higher 
profits as profits before taxes rose from 2.4 to 3 percent of sales. 

Profits are going up by the food handlers at the retail level. 

‘he farmers’ share of the food dollar in 12 years has gone from 51 
to 39 cents. 

Senator Proxmire. There is another aspect, too, and that is of 
course that a very important element of cost to the processor is labor, 
and much labor is organized, and the Congress has established it as 
a policy of this country to favor that and in the Wagner Act and 
the Taft-Hartley Act we approve labor organization. 

Of course there is no question that that eliminates competition be- 
tween individual workingmen. To get all the plumbers now in a 
certain city into the union and obviously it is a monopoly and we 
approve that kind of thing. We found that it is necessary over the 
years to have some degree of union organization in order for them 
to get a fair return. Now the problem it seems to me is that it is 
true that profits have increased and it is true that wages have gone up. 
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If we are realistic about our economy, and not talking about a 
never-never land, we must recognize that there are degrees of monop- 
olistic control in the other elements of the economy, and that there 
should be some opportunity for farmers to cooperate together to 
develop some kind of bargaining power so that when they go to the 
marketplace they don’t always hore to say, “What am I offered”? 
and then when they go to the marketplace to buy, “What do I have 
to pay? 

Isn’t that the general purpose of the co-op, to give some sort of 
additional bargaining strength so that you cueing 

Mr. Noaxess. Yes, sir; no question about that, and they of neces- 
sity must rely upon somewhat of an effective control of supply. 

Senator Proxmire. Exactly. 

Mr. Noakes. This is indicative of the problem which you gentle- 
men must face in approving legislation to help the farmer. Various 
price-support programs and other farm measures commendable in 
their objective have proven inadequate to bring to farmers individu- 
ally and agriculture as a national industry the competitive oppor- 
tunity in the marketplace they deserve and must have. 

Farmers have always been known to be independent in nature and 
ready and willing to solve and work out their own problems. 

Instead of relying primarily on artificial means of bolstering the 
farm economy, let’s attack directly the heart of the problem and give 
farmers a clear legal right to utilize the needed economic tools 
through voluntary joint action to develop bargaining strength in the 
marketplace. This legislation is an urgently needed step in that 
direction and toward that objective. In order to encourage farmers 
and their associations to plan for the future, and to invest their 
funds in facilities which will bring to them a greater return, we urge 
you to clarify this area and to reaffirm the national policy of aiding 
and encouraging the organization, operation, and growth of strong 
farmer cooperatives. 

The bill before you is susceptible of other interpretations. I am 
sure you would welcome any suggestions to clear up those ambiguities. 

The council offers your committee its cooperation in finalizing any 
statutory language to further this objective. I thank you for your 
kind attention. 

Senator Proxmire. There is great merit of course in your argument. 
I think you have indicated that as you went along. Your council 
represents as you say 5,000 co-ops. Now what action do you say, if 
any, was taken by ony of the co-ops or was taken by the council to 
authorize you to support this bill that is before us? 

Mr. Brinker. We have a farm policy of long standing to preserve 
the intent and purpose of the Capper-Volstead Act. 

We regard that as a magna carta of agricultural cooperation. We 
have always had that policy. It has been affirmed and reaffirmed 
from time to time. 

This is something that we will absolutely fight to preserve as effec- 
tively as we possibly can. 

Senator Proxmie. So the authority comes from a well-known 
widely recognized affirmation of faith in the Capper-Volstead Act. 

Mr. Brrnxiey. That’s right. 

Senator Proxmie. And a feeling that it has to be implemented. 
Was there any kind of action taken by the council ? 
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Mr. Brinxtey. Yes. 

Senator Proxmire. Or by the executive committee ? 

Mr. Brinxiey. We have our annual meetings. We hold an annual 
meeting with the member organizations at which time we discuss and 
adopt the policies which are the governing or which govern the oper- 
ation of the council and these policies are adopted at that time, and 
that is true of this particular position. 

Senator Proxmire. This position has been adopted. 

Mr. Brinkuey. Oh, yes. 

Senator Proxmire. At the annual meeting? 

Mr. Brinkey. Yes. 

Senator Proxmire. This was the annual meeting of the council. 

Mr. Brinker. Of the council; yes. 

Senator Proxmire. When did that take place? 

Mr. Brinxtey. It took place in January. However, we do not 
adopt the same policies year after year. Our policies stand for a 
period of years, and over a period of years we have on several occa- 
sions reaflirmed our support of the principles of the Capper-Volstead 
Act. 

Senator Proxmire. Will you make available to the committee before 
we close the record on this any documentation you would like to make 
available to indicate what authority you have? 

Mr. Brinker. Yes. 

Senator Proxmtre. Anything else you would like to add? 

Mr. Noaxes. No; I have nothing else. 

Senator Proxmire. Mr. Harmanson, do you want to add anything? 

Mr. Harmanson. I would like to supplement that. There was a 
specific policy resolution adopted in 1950 which makes clear full 
support for the position here today. 

The principles then in that in 1950 which we can furnish, to oppose 
any narrowing by judicial constructive interpretation or legislation 
the scope of the Capper-Volstead Act 

Senator Proxmtre. Then as I understand it, the basis of your ap- 
pearance is the authorization to affirm the Capper-Volstead Act, op- 
pose any judicial narrowing, and your view is that S. 2014 does that. 

Mr. Harmanson. Exactly. 

Senator Proxmire. The purpose of the Long-McCarthy bill is to 
accomplish that. 

Mr. Harmanson. That has been supplemented by many individual 
expressions unsolicited from council members to our chief executive 
officer since this matter has arisen. 

Senator Proxmrire. I don’t mean to question the fact. I just want 
to bring out the degree it does. As you know this is a big committee 
which has 17 members, and I want to make sure as to the basis for 
your statements. 

Mr. Brinxiey. We think there is no question that this bill mate- 
rially narrows it. We are also deeply concerned that the failure to 
pass this bill will be a green light for the Justice Department to con- 
tinue their attempts to narrow and narrow and narrow the concept 
of the Capper-Volstead Act as we understand it. That is our concern. 

Senator Proxmrre. All right,sir. Thank you, sir. 

The next witness is Mr. John C. York, speaking on behalf of the 
Eastern Milk Producers Cooperative Association. Mr. York, you 
may proceed as you wish. 
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If you desire to do so, you can put your statement in the record and 
summarize it, or you can read the entire statement or handle it in 
whatever way you think will be most expeditious. 


STATEMENT OF JOHN C. YORK, EXECUTIVE SECRETARY, EASTERN 
MILK PRODUCERS COOPERATIVE ASSOCIATION, EAST SYRA- 
CUSE, N.Y. 


Mr. York. I think I will read my statement. My name is John C. 
York. I reside in the town of DeWitt, N.Y: Iam executive secretary 
of Eastern Milk Producers Cooperative Association, Inc., on whose 
behalf I am appearing today. 

I have been employed by Eastern Milk Producers for the past 12 
years. Our offices are located in east Syracuse, N.Y. 

Eastern Milk Producers Cooperative Association is an association 
of producers, incorporated under the cooperative corporations law of 
the State of New York. 

We are a qualified cooperative under the provisions of the Capper- 
Volstead Act, in accordance with a determination by the market ad- 
ministrator under Federal Order No. 27, regulating the handling of 
milk in the New York-New Jersey area. 

Order No. 27 is a regulation of the U.S. Department of Agricul- 
ture issued under the Agricultural Marketing Agreement Act of 1937, 
as amended. 

Our association is the largest fluid-milk bargaining cooperative in 
the United States. We have approximately 10,000 members, who 
reside in New York State, Pennsylvania, Vermont, Maryland, Mas- 
sachusetts, and West Virginia. 

The milk of our member producers is marketed in the New York- 
New Jersey area, in the Boston area, and in other areas of the North- 
east. A total of 80 proprietary dealers buy the milk of our 
association. 

Our association is strongly opposed to the enactment of S. 2014. 

To begin with, and before stating the reasons for our position in 
this matter, I should like to indicate briefly the character and back- 
ground of the fluid milk bargaining cooperative associations, and 
how they differ from the operating cooperatives. 

Senator Proxmire. Before you do that, Mr. York, may I ask the 
same question of you that I asked of the preceding gentleman, just 
for the record so we have it established. You are executive secre- 
tary of the Eastern Milk Producers Cooperative Association, 

Was there an annual meeting or a meeting of the executive com- 
mittee or anything of that kind to take this position on S. 2014? 

I am getting at the authority. 

Mr. York. The authority of course was established under a meet- 
ing by the board of directors within the last 2 weeks. 

Sénoiee Proxmire. I see. And the board of directors decided after 
considering the legislation that they opposed it. 

Mr. York. That is correct. 

Senator Proxmire. That meeting took place about 10 days or 2 
weeks ago? 

Mr. Yors. About 10 days or 2 weeks; yes, sir. 
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Senator Proxmire. If you could provide any kind of documenta- 
tion, I don’t mean to question it at all, but just so that we may have 
that as a matter of record, I would appreciate that very much. 

Mr. York. I can supply the minutes of that meeting. 

Senator Proxmire. Fine, that will be very good. Go right ahead. 

Mr. Yorx. A fluid milk bargaining cooperative is an association 
of milk producers organized for the purpose of collectively market- 
ing the producers’ milk. The association does this through price 
negotiations with proprietary dealers to whom the milk is sold. 

The bargaining cooperative also engages in a number of other 
activities for the benefit of its member producers. 

A fluid milk operating cooperative, on the other hand, is one that 
actually handles or processes the milk produced by its members, or 
the predominant portion of that milk, and operates physical han- 
dling facilities for this purpose. 

It also distributes bottled milk to consumers or to wholesale 
buyers, or to both. The immunity from the antitrust laws which 
would be granted by S. 2014 would be granted to fluid milk operat- 
ing cooperatives or to would-be operating cooperatives. 

In the fiscal year 1956-57 there were 1,741 cooperatives in the 
United States whose business was primarily marketing milk and 
dairy products. Altogether their marketings had a total gross value 
of about $3.3 billion. These figures are based on information issued 
by the Farmer Cooperative Service of the U.S. Department of Agri- 
culture. 

Senator Proxmire. There is an interesting contradiction here. It 
happens that you select the same year. I notice in the statement by 
Mr. Noakes on page 2, or is it a contradiction, he says in 1956-57 
similar statistics indicated a total dollar volume of business handled 
by co-ops is 7.9 billion. 

Of that 7.9 billion, a total of 2,759 million was handled by 1,917 
co-ops dealing in dairy products. The figure you have is fewer co-ops 
handling a greater gross volume. 

Now perhaps you are talking about different things or perhaps there 
is some other explanation for that difference. 

Mr. York. Our figures, of course, were taken from the Farmer Co- 
operative Service of the U.S. Department of Agriculture, and they 
expressly said “Cooperatives primarily dealing in marketing of dairy 
products.” 

Senator Proxmire. I see. So you may include some and the gross 
value would include perhaps some nondairy commodities ? 

Mr. York. Primarily. 

Senator Proxmire. When you say primarily, you don’t mean exclu- 
sively ? 

Mr. York. 9.9 percent of the gross and net values of the dairy 
products ? 

Senator Proxmire. Then we can’t explain the difference. 

It is just a difference the committee will have to reconcile. 

Mr. York. Yes; it is just about 100 percent. 

Senator Proxmire. As far as you are concerned, you will just let 
that difference stand? 

Mr. York. Yes; I think the record is very clear. 

Of the 1,741 milk and dairy cooperative associations, 1,480 were 
local cooperatives, 54 were regional milk-handling cooperatives, and 
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207 were bargaining cooperatives. It is in the last category that our 
association is included. 

What is perhaps more significant than the relative number of co- 
operatives in each group is the fact that the marketings by the bar- 
gaining associations is larger than that of either of the two other 
groups. 

According to the Farmer Cooperative Service, the gross value of 
marketings by the bargaining associations in 1956-57 was $1.3 billion. 
The value for the local associations was $1.1 billion, while that for 
the regional milk-handling cooperatives was $873 million. 

After elimination of interassociation business, the net value of the 
marketings by all of the cooperative associations was $2.8 billion. 

Senator Proxmire. That is the answer there, perhaps. 

Mr. York. Of this, $1.2 billion was accounted for by the bargaining 
cooperatives, $1.1 billion by the local cooperatives, and $459 million 
by the regional milk-handling cooperatives. 

Senator Proxmie. Am I not right that you have eliminated in 
your refinement of this the interassociation business, and apparently 
they did, too, and you arrive at almost exactly the same amount. 

You rounded out $2.8 billion. He says $2.75 billion. Which is 
roughly the same thing. 

Mr. York. It is basically the same. 

While the data from the Farmer Cooperative Service does not indi- 
cate this, it would seem that the bargaining associations covered by 
the data are all fluid milk associations. The local associations, while 
including some fluid milk operating cooperatives, consist primarily 
of cooperative cheese factories, creameries, or butter powder plants 
receiving and processing unapproved milk; that is, milk not approved 
for sale in a fluid market. 

The regional milk handling associations are mostly federated or 
large centralized cooperatives which engage either in (1) fluid milk 
ae unapproved-manufacturing-milk operations, or (2) fluid milk 
operations exclusively. It should, however, be recognized that fluid 
milk cooperatives generally also engage in manufacturing operations 
in that they convert some of the receipts of approved fluid milk to 
manufactured products. It is obvious that manufactured products, 
such as butter or cheese, may be made out of either approved milk or 
out of unapproved milk. 

It is evident from the statistics of the milk and dairy cooperatives, 
sketchy though they are, that the bargaining cooperatives is the pre- 
dominant factor in the marketing of milk produced for fluid markets. 

Senator Proxmree. I want to make sure I understand that sentence. 
You are saying that the bargaining co-op is the predominant factor 
in the marketing of milk produced for fluid markets. 

What you are talking about is the 207 cooperatives that you men- 
tioned on the previous page that are bargaining cooperatives as com- 
pared with the total of 1,741, is that right? 

Mr. York. Yes, in terms of the dollar volume of business. 

Senator Proxmire. How do these 207 bargaining cooperatives fit in, 
where do they fit in with the big dairy processing corporations, Bea- 
trice, for example, and National Dairy? 

You sell to them ? 

Mr. York. These bargaining cooperatives would be selling milk to 
these various proprietary outlets. 
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Senator Proxmire. So they are your customers ? 

Mr. York. Yes. 

Senator Proxmire. All right. 

Senator McCartuy. Could I ask a question at this point ? 

Senator Proxmire. Yes, go ahead, Senator McCarthy. 

Senator McCarruy. Does your cooperative also distribute milk? 

Are you in any way in competition with noncooperative organiza- 
tions in the distribution of milk? 

Mr. York. We are strictly a bargaining cooperative and we do not 
distribute milk in any physical form. 

Senator McCarrny. I am not concerned about physical form. I 
am concerned about whether any of these units for which you bargain 
have anything to do with distribution, or does your bargaining sto 
short of the delivery of fluid milk to some other organization which 
then distributes the milk? 

Mr. York. There are several areas of bargaining. One of course 
is in the hearing room when we bargain for prices there. The other 
area is when we sell the milk directly to one of these 80 proprietary 
milk handlers, at which time we bargain for prices at that point, and 
then we do bargain for other things that may affect farmers on a 
national basis. 

Senator McCartuy. Are you opposed to having the fluid milk op- 
erating cooperatives engage in the distribution of milk? Is your posi- 
tion that fluid milk bargaining cooperatives should not bargain for 
those who distribute milk ? 

Mr. York. We are not opposed to fluid milk operating cooperatives 
also engaging in the distribution of milk ? 

Senator McCartuy. This is one of the things involved in the 2'm- 
bassy case as you know. 

Mr. Yorn. Yes. We think that if we were opposed to that, we 
would be opposed to the Capper-Volstead Act, which we are not op- 
posed to. 

Senator Proxmire. Go right ahead. 

Mr. York. Of a total net value of marketings for all associations 
of $2.8 billion, bargaining associations accounted for $1.2 billion. 

When account is taken of the fact that the $2.8 billion includes the 
marketings of all cooperative cheese factories, creameries, and butter- 
powder plants, estimated at about $900 million, the predominance of 
the bargaining cooperative becomes clear. 

The principal objective of a fluid milk bargaining cooperative is to 
secure as high a return as possible for the milk of its members. It 
does this through collective bargaining with the proprietary milk 
dealers who buy its milk. 

In areas subject to regulation under a Federal milk order issued 
under the Agricultural Marketing Agreement Act of 1937, the bar- 
gaining cooperative attempts to achieve its objective through partici- 
pation in the proceedings leading to the issuance of an order or of 
amendments thereto, and by sekinig through such participation to 
obtain the establishment of the highest possible prices for the milk of 
its member-producers. é; 

It also attempts to achieve its objective by negotiating premiums 
above the minimum prices specified in the order. 

The development of bargaining cooperative associations in the field 
of agricultural marketing is a phenomenon that is peculiar to the 
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marketing of fluid milk, though bargaining cooperatives are also to be 
found in a limited way in the case of some other agricultural 
commodities. 

The nature of the bargaining cooperative stands out in contrast to 
most other agricultural cooperatives, where the cooperatives’ principal 
objective is to act as a processor or middleman. 

The basis for the development and growth of the fluid milk bargain- 
ing cooperatives would seem to lie in the fact that the distribution of 
flu'd milk in an urban area is a complicated process requiring spe- 
cialized skills and carried on at a place too far removed from the point 
of milk production for the farmer to be able to exercise supervision or 
effective control. 

We can see the difference when we compare the operation of a fluid 
milk business in the city with the operation of a cheese factory or 
creamery in the country. ‘The operation of a cheese factory or cream- 
ery is relatively simple, and, what is more important, the farmer 
shipping the milk is in regular contact with it. He can see what is 
going on. He can exercise judgment and he can participate intelli- 
gently in the making of decision. 

Irrespective of that, however, the predominance of the bargainin 
cooperative in the field of fluid marketing indicates the preference o 
dairy farmers for this type of association, and their conviction that 
the operating cooperative is not the answer to the problem of getting 
higher prices for milk produced for the fluid market. 

That it is not the answer is indicated by, or may be judged from, the 
provisions of the Agriculturel Marketing Agreement Act of 1937 
which permit operating cooperatives to pay producers prices which 
are lower than those paid by proprietary dealers. 

The Agricultural Marketing Agreement Act of 1937 is the law 
under which Federal milk orders are issued. These orders establish, 
for areas where they are in effect, minimum prices payable to 
producers. 

While that act requires proprietary dealers, as it rightly should, to 
pay members of bargaining cooperatives and independent producers 
the minimum prices specified in the orders, it permits operating co- 
operatives to pay any lower prices they choose to pay. 

Because all the facts are not publicly available, it would seem that 
only an investigation by this committee could disclose the full extent 
to which operating cooperatives pay prices which are lower than those 
paid by proprietary handlers with whom they are in competition. 

I know, however, that this condition does prevail in the New York- 
New Jersey area, where most of our milk is marketed. Our member- 
producers receive prices which are higher than those received by mem- 
bers of a large operating cooperative, which is in competition with the 
buyers of our milk. 

This is a serious matter and it has even more serious ramifications. 
No operating cooperative relishes the unfavorable price comparison 
with the proprietary dealers, and it seeks to overcome this, not by 
increasing its efficiency so that it can pay higher prices to its pro- 
ducers, but by asking for the establishment of lower prices for that 
portion of the milk which is used for manufacturing purposes, or, 


= comes to the same thing, by opposing any price increase for that 
milk. 
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In the pursuit of this objective, the operating cooperative generally 
joins forces with the proprietary dealers. iE 

As long ago as 1941, Dr. E. W. Gaumnitz, then assistant administra- 
tor of the Surplus Marketing Administration, USDA, and the man 
in charge of the Federal milk order program, called attention to this 
anomalous state of affairs. 

He said: 


Operating cooperatives in order to survive, must return to producers at least 
the equivalent of the uniform or blended price announced under the order. 

Thus, it is often their desire to have surplus milk prices fixed so low that they 
are sure of getting enough from such milk to pay the uniform or blended prices. 

The members of the operating cooperatives are fully protected against any 
losses because if the price fixed for surplus milk is low, relative to its value, 
the operating cooperative gains the difference and returns a dividend to its 
producers. 

Senator Proxmire. I don’t quite understand that. Will you ex- 
plain that statement about Gaumnitz that you just made? “The 


members of the operating cooperatives are fully protected against any 
losses” et cetera. 


Explain that. 

Mr. Yorx. If I remember an operating cooperative, if the price for 
manufactured milk were reduce, then all producers 

Senator Proxmie. Let’s take a specific instance. Say it goes from 
$3.50 to $3.25? 

Mr. York. It goes from $3.50 to $3.25. Then under a Federal milk 
marketing order program, all the producers who deliver milk under 
that order, whether they are members of the cooperative or not, will 
be receiving or the handler who is under that order will be required 
to pay the lower price, $3.25, and in that way the cooperative can 
make up the difference in this loss and pay it to their producers by 
way of a dividend in competition with the other handlers who may be 
proprietary handlers in the market, and would be done at the expense 
of all of the producers in the market, and particularly at the expense 
of those producers who are members of a bargaining cooperative. 

Senator Proxmire. You mean what happens is that the members of 
the operating co-op get the full benefit of course of the price that is 
paid to the co-op, and the fact that they as farmers are paid less is 
compensated by their increased dividend, is that correct ? 

Mr. Yorx. I think that the first part of your remark wasn’t quite 
correct. 

If the price is reduced under the order, then all of the handlers 

Senator Proxmire. Maybe I am making the wrong assumption. 

Mr. Yorx. Under that order, whether it is a cooperative or proprie- 
tary handler will be paying less money for this milk, $3.25, the price 
reduced to $3.25. That means that all handlers will be paying 25 
cents less for this class 3 milk for manufactured milk. Producers 
who are members of an operating cooperative can pick up some of 
this difference in the loss because the operating co-op will pay it back 
to the producers in a dividend. 

But producers who are not members of an operating co-op or pro- 
ducers who are members of a bargaining co-op who sell to proprietary 
milk handlers will not get any of this ares in the class 3 price of 25 








cents because they won’t get any of the dividend that was passed on. 
It will go on to the proprietary milk companies. 
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Senator McCartnuy. Why don’t they organize an operating coopera- 
tive in that case? 

Mr. York. To worsen the condition ? 

Senator McCarrny. Well, it wouldn’t worsen their condition. It 
would worsen your condition and the proprietary companies, but so 
far as the consumer is concerned, he would be in just as good a posi- 
tion, wouldn’t he? 

Mr. York. The consumer of course in any instance is not getting a 
lower price. 

Senator McCarruy. I see he would be no worse off. 

Mr. York. The consumer is still paying the same price for the 
finished product. 

Senator McCarruy. He would be no worse off ? 

Mr. Yorx. No. 

Senator McCartuy. What you are concerned about is the competi- 
tion between a particular kind of cooperative organization, the bar- 
gaining cooperative, and an operating cooperative and a proprietary 
company. This is the area of controversy. 

You are not concerned about the consumer particularly. 

Mr. York. I am particularly concerned about the welfare of dairy 
farmers. 

Senator Proxmire. How would a cooperative do this?’ They don’t 
gain anything. 

You point out that they don’t lose much. What do they gain? 

After all, the cooperative is made up of the farmers. Presumably 
if it is properly organized and represesntative, it reflects the farmers’ 
interest. It is true that they might make up their loss in a dividend, 
but what do they gain? 

Mr. York. What they would gain, of course, would be the fact, 
No. 1, they would have more money accumulated to carry on their 
business with, which in turn they may use to enlarge their enterprises 
and even increase their competition among other proprietary han- 
dlers. And if this law was passed that we are talking about the 
money that they may gain in this field might be used to purchase 
additional proprietary handlers’ operations, so that they would have 
more money available in that area. 

Senator McCarrny. This gain that you describe does not come as a 
result of the law that we are talking about here, but it comes as a con- 
sequence of the general advantages that cooperatives might have under 
other legislation and under other laws. There is not going to be any 
more money available to them because of any advantage in this 
proposed law. 

The advantage that you talk about is one that goes to cooperatives 
generally. 

Mr. Yors. Yes; that is what I am talking about. 

Senator McCarruy. Outside of this particular problem. 

Mr. York. My problem here is that I don’t want to permit this 
condition to even get worse than what this currently is. 

Senator McCartuy. Then would you suggest changes in the tax 
laws aiding cooperatives? Is this what you are concerned about now ? 

Mr. York. That is another field. I would not want to see operating 
cooperatives permitted to get further immunities other than what 
are in 
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Senator McCartruy. What about bargaining cooperatives so far as 
tax treatments are concerned ? 

Mr. York. Again I say I think that is another field. 

The U.S. Department of Agriculture, however, acting on the basis 
of the available evidence, granted the increase which became effective 
on September 1, 1958. 

There are all conditions which require correction. S. 2014, however, 
far from offering some relief, would only aggravate and perpetuate 
these conditions. 

As the leading bargaining cooperative association in the largest 
fluid milk market in the country, we see in S. 2014 a threat to our 
existence as a cooperative association and a threat to the economic 
interests of our member producers. 

Specifically S. 2014 would permit an operating cooperative to acquire 
the business of a milk dealer now buying milk from our association. 

Those of our members who shipped to that dealer would in that 
event be faced either with the loss of their market, or with the almost 
equally sorry alternative of becoming members of the operating co- 
operative. 

From the point of view of our association and its member producers, 
either course would be disastrous. 

With the enactment of S. 2014, we see ourselves faced with the 
continuous threat of the loss of our markets, lower returns to our 
member producers, reduced membership, and a weakened position 
from which to negotiate for higher prices. 

We do not wish to be alarmists in this matter, and we have a great 
deal of confidence in our staying power, but it is not inconceivable that 
were S. 2014 to become law, we might one day be wiped out altogether. 

Of course, insofar as it is within our power, we do not intend to let 
this come to pass. 

I should like to emphasize that what I have said is not based on 
imaginary fears. 

Senator Proxmrre. Before you get into that, it seems to me the 
heart of your testimony so far is this sentence, S. 2014 would permit an 
operating co-op, and so forth. 

What language in the bill indicates that this is the situation and that 
this would change the present law and make this true? 

Mr. York. Certainly this law would permit over and above the pro- 
visions in the Capper-Volstead Act such privileges that would permit 
an operating co-op to purchase the facilities, or if it were not so, then 
the law would not have been introduced. 

Senator McCartruy. That right exists now. This relates to the 
conditions under which that can be done. 

Senator Proxmire. I would appreciate it if after you get a chance 
to more fully reflect on this, if you would show us or you would make 
available to the committee by communication perhaps if that is more 
convenient the particular section of the Long-McCarthy bill which 
you feel would permit an operating co-op to acquire the business of a 
milk dealer now buying milk from the association. 

It is not possible under present law. 

Proceed. 

Mr. York. I should like to emphasize that what we have said is not 
based on imaginary fears. Some of the smaller dealers in the New 
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York-New Jersey area, though none who buy from our association, 
have been absorbed in recent year by a large operating cooperative in 
that area. 

With S. 2014 on the statute books, we could expect this process to be 
accelerated and to gain force, for in that event the operating coopera- 
tives would be freed from any restraints placed upon them now by 
the antitrust laws. Until now, the operating cooperative in question 
has absorbed only small dealers. 

Presumably the action was defensible because the resulting restraint 
of trade was not greatly significant, or the dealers were going out of 
business in any event. But freed by S. 2014 from any restrictions of 
the antitrust laws, we can foresee the absorption by the operating 
cooperatives of even the largest proprietary dealers. With the avail- 
ability of money at relatively low rates of interest through the banks 
for cooperatives, this is not idle speculation. 

Senator Proxmire. Don’t you think that this is a pretty strong 
— in view of the fact that the whole purpose of the Long-Mc- 
Carthy bill as I see it is so to provide the Secretary of Agriculture can 
disapprove this purchase if he feels that it would work adversely for 
= ao and if he feels that it would hurt the consumer, and so 

orth ¢ 

You would imply as I felt Mr. Bicks did this morning that this is 
just a carte blanche bill that would remove any restriction from any 
acquisition under any circumstances. As I understand it, the Secretary 
of Agriculture retains the power to disapprove. 

’ Mr. Yorx. We wouldn’t gather that distinction, and we would fear 
that the reason for the introduction of this bill would just provide 
such opportunity without any restrictions whatsoever. 

It should be emphasized that under the provisions of the Capper- 
Volstead Act, milk producers are now permitted to join together in 
associations in collectively marketing their milk. As we understand 
the law, producers may own and operate facilities for the purpose of 
processing and distributing the milk which they produce. As already 
indicated, we are a qualified cooperative under the provisions of the 
Capper-Volstead Act, and we value the rights which this law confers 
upon agricultural producers. 

The proposed bill S. 2014 is, however, another matter. The bill is 
not designed to enable producers to join together in collectively mar- 
keting the output of their farms, since they are permitted to do that 
already, but rather to aid certain groups of producers to monopolize 
the market at the expense of other groups of producers. 

Finally, I would like to emphasize that our association is opposed 
to the growth of monopoly in any form, be it operating cooperatives, 
proprietary dealers, or other elements in our economy. 

I would like to say I was quite happy to hear the remarks you just 
made to the preceding witness in connection with this particular 
remark that I just made. 

Senator Proxmrre. I want to recall again that as I said at that time, 
I think we have to recognize that labor unions and steel companies and 
many other elements in our society do have a one of control, bar- 
gaining power, of strength which the farmers do not have by and 

arge. 

Now a great exception is the fine service that bargaining co-ops pro- 
vide, there is no question it has enormously helped the dairy farmers 
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all over the country including my State and Senator McCarthy’s 
State. 

But I feel very strongly that this strength is akin to the kind of 
strength that the Congress has seen fit to give to the workingman, to 
labor unions, and I think we should do all we can as a matter of force 
and fact to give the farmers as great an economic bargaining power 
as we can without preventing or weakening constructive competition. 

Mr. York. Or allowing monopolistic practices to occur that are 
detrimental to the farm interests. 

Senator Proxmire. Exactly. That’s right. I am glad you added 
that. 

Mr. Yorx. Agricultural producers are the victims of monopolistic 
practices and practices in restraint of trade. Such practices are one 
cause of the cost-price squeeze affecting agricultural producers, of 
which we hear so much about. 

Accordingly, we favor the vigorous enforcement of the antitrust 
laws as they are, and are opposed to special exemptions for any group. 

We believe it would be a disservice to the cause of agriculture to 
grant special privileges to the dairy operating cooperatives, or to 
any other group of cooperatives. Once begun, the granting of spe- 
cial privileges would quickly spread to other segments of the economy, 
to the detriment of all of us. 

For all these reasons, Mr. Chairman, we urge the committee to 
reject S. 2014. 

Senator Proxmire. Senator McCarthy. 

Senator McCarruy. Mr. Chairman, I should like to ask the witness 
whether he thinks the fact that the act of acquiring the Embassy 
Dairy by the Maryland and Virginia Milk Producers Association 
was approved by the Department of Agriculture and subsequently 
financed at least in large part with the funds from the banks of 
cooperatives and that then the transaction was repudiated by the 
Justice Department, whether this seeming contradiction within the 
same administration deserves the attention of Congress or requires 
any kind of legislative action. If so, what would you recommend? 

Mr. Yorx. I don’t mean to sidestep your question, although I 
would like to say that I don’t want to get into the Embassy Dairy 
problem. 

We are approaching this particular bill in terms of the conditions 
as we see them in the area where we are in business. We feel that 
the present Capper-Volstead law, as I told you before, gives us 
adequate protection and adequate liberty today to carry on the func- 
tions that are necessary toward the growth and the prosperity of 
cooperatives. There are things that I think could be done to improve 
the growth and the prosperity of cooperatives in other areas, but 
again I don’t think it falls within the scope of the testimony that I 
might introduce at this particular committee meeting. 

enator McCarruy. You will admit, apart from the Embassy case, 
that if we have a situation in which one agency of Government ap- 
proves an action of the cooperative and helps to make money wes 
to them for that action, and another agency of Government brings 
action against them for the action previously approved, that this 
deserves some attention on the part of Congress. 
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Mr. York. Particularly it should if perhaps such conditions sug- 
gest that there is a situation leading to a monopoly in a market. 

Senator Proxmire. I just have one other question. 

You say here that— 

We favor the vigorous enforcement of the antitrust laws as they are and no 
possible special exemptions for any group. 

The antitrust laws as they are provide for exemption for certain 
groups. I just wonder how far you would apply this principle. 
Would you say for example that the exemption of the airlines, their 
regulation by the Civil Aeronautics Board, that that is an unwise 
policy and that they should be subject to antitrust action by the 
Attorney General ? 

Mr. York. I am very much opposed to monopolistic practices in 
all segments of our economy, and if it applies to the airlines, I suggest 
that there is an area that should be given attention. 

Senator Proxmire. All right, how about the Interstate Commerce 
Commission, the railroads ? 

Mr. Yorx. That too. 

Senator Proxmire. Well, how about the labor unions, the Taft- 
Hartley Act, the Wagner Act, and so forth, which provides ex- 
emption? Laws of the country provide exemption. 

Senator McCarrny. What about the milk marketing agreements? 

Senator Proxmire. I am coming to that in just a minute. Do you 
feel that labor unions should be subject to the antitrust laws? 

Mr. York. If it is determined that the labor unions have such ex- 
emptions that they can create monopolistic practices which in effect 
have a bearing upon the welfare of the general public, they, too, 
should be scrutinized. 

Senator Proxmire. Good. The welfare of the public is correct. 

There is no question that to permit the railroads to compete, to build 
parallel lines, three or four or five railroads to build lines between 
the same cities and compete, most economists who have examined this 
kind of a situation found that it is destructive, impractical; it just 
doesn’t work at all. 

Some kind of franchise has to be given as it does to public utilities 
to operate with a very strong degree of monopoly, where the rate is 
regulated by a governmental body. 

Don’t you recognize that this is a basic economic principle, that 
when you have a situation such as a railroad or a public utility, some 
opportunity to operate as a monopoly in that particular area is a 
necessary concomitant of a practical operation ? 

Mr. Yorx. Yes; but up to a point where if that monopolistic prac- 
tice results in eliminating all competition, then at that point there 
should be some scrutiny. 

Senator Proxmire. Fine. It is up to that point. 

Mr. York. Right. 

Senator Proxmire. To the degree that the effect on the consumer 
is not adverse; is that correct ? 

Mr. York. That’s right. 

Senator ProxMIRE. is that the criteria? 

Mr. York. In this case I might say that we as producers, as dairy 
farmers, may be judged as consumers as long as it affects what might 
be called a free economic price on the commodities that farmers use 
to produce milk. 
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Senator Proxmire. Now Senator McCarthy has asked the climatic 
question with regard to this whole thing. How about your own bar- 
gaining co-ops? Aren’t you given a degree by law, by marketing 
orders a degree of control of supply that you would not have if there 
was pure and perfect competition ? 

Mr. York. No. 

Senator Proxmire. You mean to say that if your bargaining co-ops 
didn’t exist, that the bargaining position of the farmer would be just 
as strong? 

Mr. York. No; I didn’t say that. 

Senator Proxmire. All right, if it wouldn’t be just as strong, then 
the price that the processor would have to pay or that ultimately the 
consumer would have to pay would be lower; wouldn’t it? 

Mr. York. In the first place the marketing orders do not establish 
the price that the consumers pay for the product. 

Senator Proxmire. I am sure it doesn’t. Directly it does not but 
they establish the price that the processor has to pay. 

Mr. Yor. We as bargaining co-ops do not establish such monop- 
olistic practices that we have a monopoly in a market and sccm ome 
it has a bearing on the ultimate general public or the consumers. That 
is the thing that, of course, apparently comes into play in connection 
with this Embassy Dairy. 

We in the New York Milkshed want to prevent such a condition 
from coming to pass. We would like to maintain our position as a 
bargaining co-op, and at the same time maintain sufficient outlets for 
the milk that is produced by our members so that we can retain 
competition. 

Senator Proxmire. You know perfectly well—perhaps you disagree 
with me on this, Mr. York, but I would say I can’t see any other effect 
than a bargaining co-op, a dairy bargaining co-op that is successful 
in getting a higher return for its farmers having an ultimate eventual 
effect on the price the consumer has to pay. Of course, it may be that 
the immediate effect is on the profits of the processor. 

But that is going to be passed on eventually. You know it is. Isn’t 
that true? 

Mr. York. It is partially true, although I might say this, that our 
experience, for example, in our area where we function—— 

Senator Proxmire. I am sympathetic with your position. I think 
it ought to be passed on to the consumer. 

Mr. York. Yes. It has been that the price of milk and the products 
of milk have increased faster than the price of milk that producers 
get, that is the products the consumers receive has gone up faster than 
the price of milk that farmers have received for their various products. 

Senator Proxmire. There is no question about that at all. 

Mr. York. And I might say that this has not been due to the bar- 
gaining efforts of producers, this increase in the cost of milk to the 
consumers, or the costs of dairy products. 

Senator Proxmire. You are right, of course. It has been due toa 
lot of things, the labor costs of the processor, the kind of control they 
have that enables them to achieve higher profits, and so on. 

Let me ask you this: A Federal order is a price-fixing agreement. 
The absence of immunity is unlawful per se due to the Sherman Act. 
Let me go over that again. A Federal order is a price-fixing agree- 
ment; is that correct ? 
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Mr. York. Yes; a minimum price-fixing agreement. 

Senator Proxmire. Sure, just like a minimum wage or a negotiation 
with a union and management. 

Mr. Yors. Right. ® 

Senator Proxmire. To fix a minimum price. If management wants 
to pay a premium for outstanding workers they can usually do so 
under most contracts. 

Mr. York. And these prices under the order are established on 
evidence introduced at the hearings that give an opportunity for both 
producers and dealers and for the general public to introduce 
evidence. 

Senator Proxmire. And you enjoy an immunity. You are not 
prosecuted for this price fixing under the Sherman Act ? 

Mr. Yorn. Neither are we prosecuted. 

Senator Proxmire. You are exempt? 

Mr. York. That is true, but other segments of the public, whether 
it be the consumer or the dealer who introduces evidence at that hear- 
ing also is not penalized. 

Senator Proxmire. I am not saying it is not fair or not right. In 
the public interest it is indeed and I enthusiastically support them. 
T am just saying that you are enjoying this privilege. Why shouldn’t 
other farmers enjoy the same opportunity under fair procedures 
established by the Secretary of Agriculture as Senator McCarthy and 
Senator Long desire ? 

Mr. York. We feel that they have that opportunity today. We 
enjoy it. We have it under the Capper-Volstead law. ‘They can take 
access to that opportunity just as we are taking access to it. 

Senator Proxmrire. They felt that under the latest court decision it 
has been threatened and challenged. 

Mr. Yorx. Well, we feel that if this goes through it could threaten 
the welfare of our members under the conditions as I have outlined 
in my testimony. 

Senator Proxmire. Are the directors of your corporation entirely 
farmers? 

Mr. York. One of the basic requirements within the bylaws of our 
association is that each member, let alone a director, must be actively 
engaged in the production of milk, so that everyone, directors and 
other people, aa I might say that most of my subordinate employees 
have some interest in dairy farming. 

Senator Proxmrire. I thank you very much, Mr. York, for a very 
interesting and helpful statement. 

Senator McCarthy ? 


STATEMENT OF HON. EUGENE J. McCARTHY, A U.S. SENATOR 
FROM MINNESOTA 


Senator McCarruy. Mr. Chairman, as you know, on May 20 Sena- 
tor Long and I introduced a bill, S. 2014, which was designed to 
clarify the right of farmer cooperatives to make acquisitions and to 
clarify also what I consider to be a contradiction in the laws or at 
least the interpretation of the administration of laws by two branches 
of the Federal Government. I know, Mr. Chairman, that you par- 
ticipated in this case for some time and you have given it a great 
deal of study outside of these hearings. 
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You are from Wisconsin and I am from Minnesota and we compete 
I think in claims as to which State is the more cooperative State. 

We claim to have more cooperatives and you claim to have more 
members I believe. s 

Is that where it stands now ? 

Senator Proxmire. That’s right. Minnesota is second. 

Senator McCarruy. In members. 

I want to clarify a few things with regard to some interpretations 
that have been made about the purposes which Senator Long and I 
had—and I suppose this rubs off now onto the members of the Agri- 
cultural Committee of the Senate, since that committee approved this 
legislation and sent it to the Senate floor and then took it back. 

Here is a newspaper article which has referred to this as the 
“sneaky co-op bill.” It has been indicated in the papers that the 
only reason we took it back was, as I remember the phrase—and this 
was written at the time when Washington was doing better in the 
American League—but as I recall it, they said this would be blasted 
into the bleachers in left field. 

I presume if the Post were reporting it today, the writer might use 
somewhat more moderate language. But in any case I would like 
to note for the record something of the sequence of action on this bill. 

It was introduced on May 20. Then it was available for study and, 
if opponents chose, for protest for at least a month. Request for 
consideration was not made until June 22. The chairman of the 
committee acknowledged the request on June 24. I am not familiar 
with what went on in the committee itself, but in any case on July 15 
consideration was given and action was taken and the report was 
agreed upon. 

The committee-approved bill was sent to the Senate on July 27. 
Here in the course of something over 2 months this legislation was 
available for comment and protest and anyone who wished to be 
heard could have requested a hearing during that time. 

Since I am not a member of the committee, I do not know whether 
any such requests were made. But again my general knowledge is to 
the effect that no such requests were made, at least no one has pub- 
licly protested that they requested hearings and were denied hearings. 
Opinions were requested and given by the Department of Agriculture 
and the Department of Justice. 

In any case, if there was any intrigue, it was not on the part of 
the sponsors of the bill, and I am sure it did not involve the Agricul- 
ture Committee of the Senate. 

There do seem to be some justifiable reasons for concern about the 
possible effects of the bill. I have no objection to people raising these 
points. 

My objection comes when they go on to say that obviously this is 
what we had in mind, namely to set up a situation in which coopera- 
tives rece would be immune from any kind of restraint under 
the antitrust laws of the United States. I am therefore happy to 





appear before the committee and to emphasize what my interests were 
from the beginning—and I am sure they were the interests of Senator 
Long and also the concern of the members of the Senate Agriculture 
Committee. The purpose was to clarify what I think is an inconsist- 
ency in policy and practice regarding proper and legitimate opera- 
tions of cooperatives. 
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I say that I welcome any changes in the language of the bill which 
will clarify this original intent. As a matter of fact, I am going to 
offer for the consideration of the Agriculture Committee an amend- 
ment which I think will accomplish this purpose, if the committee 
feels that clarifying language is necessary. 

Mr. Chairman, I have a memo which gives the statutory background 
of the responsibility of the Department of Agriculture for making 
certain that loans granted to cooperatives through the Bank for Co- 
operatives comply with the intent of Congress in fostering 
cooperatives. ‘ 

That power and that responsibility has been left uncertain by a 
recent court decision, or so it seemed to many cooperative leaders. It 
was to clarify that responsibility that S.2014 was introduced. 

I will not take your time to read this memo but I ask permission to 
have it included in the record. 

Senator Proxmire. Without objection that will be done. 

(The memo referred to follows :) 


Under title 12, United States Code, section 1134c,’ the lending power of the 
Bank for Cooperatives is limited by the provisions of the Agricultural Marketing 
Act of 1929; and loans may be made for any of the purposes provided for in 
that act (12 U.S.C. 1141). 

The latter act provides that “It is declared to be the policy of Congress to 
promote the effective merchandising of agricultural commodities in interstate 
and foreign commerce so that the industry of agriculture will be placed on a 
basis of economic equality with other industries, and to that end to protect, 
control, and stabilize the currents of interstate * * * commerce in the market- 
ing of agricultural commodities and their food products— 

“(1) by minimizing speculation. 
“(2) by preventing inefficient and wasteful methods of distribution.” 

Under the provisions of section 1141le, loans to cooperatives may be made only 
if “in the judgment of the Administration, the loan is in furtherance of the 
policy declared in section 1141 of this title. * * *” 

It would appear therefore that when the Bank for Cooperatives approved the 
subject loan, there was necessarily included in that approval a determination 
by the Administration that the merger would further the purposes and policies 
expressed in section 1141, namely that the co-ops would be placed on a “basis 
of economic equality in the market.” 


Senator McCarruy. I would like to make a few observations with 
regard to 8. 2014. 

The principal purpose of the bill now before this subcommittee is 
to assure that associations of producers of agricultural products will 
have equality in the marketplace with the corporate processors and 
distributors with whom they must deal. 

It is the purpose of this bill only to restore competitive balance on 
both sides of the market and to reassert the traditional congressional 
policy with respect to cooperatives, a policy that the Department of 
Justice in recent years appears to deny. 

If it has not denied it, it seems to have come to misunderstand it. 

This repudiation of congressional policy appears in the arguments 
made by the Department of Justice in the several antitrust actions 
against the Maryland and Virginia Milk Producers Association. 


1The organization and control of the Central Bank for Cooperatives and the 12 regional 
banks was enanged by 70 Stat. 664, July 26, 1956, placing the Central Bank for Coopera- 
tives under the A and establishing that agency as an independent agency in the execu- 
tive branch of Government. At the same time other changes were made in the basic law 
relating to the Central Bank for Cooperatives. However, the transactions involved in the 
recent court decision took place under the old law and the citations referred to were made 
prior to the change in 1956. 
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In their briefs the Department of Justice argued that Congress in 
enacting the Desene-Telsend Act and section 6 of the Clayton Act, 
granted to cooperatives the right only to organize together to collec- 
tively market and produce, and to make certain agreements to price 
and other conditions of trade. 

I have listed some of the Federal enactments * which are still a part 
of our Federal law which reflect congressional concern for cooperatives 
and which reflect congressional intent. 

The list is only a small sample of a host of other statutes and pro- 
visions in the law designed to promote the strength and growth of the 
farm cooperative associations. As Mr. Justice Reed stated in United 
States v. Rock Royal Cooperative, Inc. (307 U.S. 533, 563) : 


These agricultural cooperatives are the means by which farmers and stock- 
men enter into the processing and distribution of their crops and livestock. The 
distinctions between such cooperatives and business organizations have re- 
peatedly been held to justify different treatment * * *. 

The bill now before this subcommittee recognizes the place that 
cooperatives have traditionally occupied in our economy. It is not 
intended to grant them new immunities. They ask for none. 

Certain interests however claim to see in the language of S, 2014 a 
device for wholesale avoidance of our antitrust laws by producers, 
processors, and distributors of agricultural products—independent, 
cooperative, and corporate. 

To allay such fears and eliminate the argument that has clouded 
this issue; namely, that this measure is simply a private bill to bail 
out a single cooperative that is having difficulties with the antitrust 
laws—I am suggesting certain changes in the language and enforce- 
ment proceedings of S. 2014 to assure the protections of the antitrust 
laws to both consumers and other producers and distributors of agri- 
cultural products who may be affected by a cooperative’s acquisition 
of processing and distribution facilities in any market period. 

The amendment I propose will take into account the market forces 
operating in the food industry—factors which have for years been of 
particular concern of the U.S. Department of Agriculture. 

The fundamental task of a regulatory agency involved in the con- 
trol of marketing practices is to achieve through regulation the eco- 
nomic results ordinarily secured through competition. 

To achieve effective regulation in the interest of both producers and 
consumers, the agency must have a certain awareness of the peculiari- 
ties of the industry regulated. 

The content of the administrative standard must be related to the 
needs of the individual agency. Antitrust standards worked out in 
cases involving the steel agency may be wholly inadequate for the 
milk industry. 

While the Department of Justice and the FTC are charged with 
the primary responsibility of protecting the marketplace against 
unlawful restraints and anticompetitive practices, the Department of 
Agriculture also has responsibility for marketing practices and prices 
of agricultural products. 


1 The War Revenue Act of 1898 (30 Stat. 448, 461) ; the Corporation Tax Statute of 1900 
(36 Stat. 11, 113): the War Finance Corporation Act of 1921 (42 Stat. 181, 182); the 
Agriculture Marketing Act of 1929 (46 Stat. 11, 12 U.S.C. 1141); the Farm Credit Act 


of 1933 (48 Stat. 257, 261: 12 U.S.C. 1134, 1184(f)) ; the Rural Electrification Act of 1936 
(49 Stat. 1363, 7 U.S.C. 904). 
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Section 7 of the Clayton Act recognizes the power of several reg- 
ulatory agencies to exercise jurisdiction over mergers in the industries 
regulated by them. 

The revisions which I propose will involve no substantive changes 
in the applicability of the antitrust laws to cooperatives. The same 
remedies as are now provided for in those laws will continue to be ap- 
plicable to conduct now prohibited. However the changes which I 
propose will take into account that production, processing and dis- 
tribution of agriculture products are often functionally integrated 
under the control of asingle management. , 

The economic status of producers cannot be dealt with without 
considering conditions existing on the processor and distributor side 
of the market. 

In order to assess intelligently the effect of various combinations 
and integrations on a regional or a national market, it is essential that 
the tribunal have the economic insights that may be gained only by 
continual observations of those markets. 

By vesting in the Department of Agriculture the authority for in- 
itial decision, producers and consumers will be assured the benefits 
of experienced and informed administrative judgment. This is the 
fundamental purpose of S. 2014. 

The State of Minnesota might well be called the home of the co- 
operative movement in the United States. The men whose vision 
launched the cooperative ideal in this country knew better than any- 
one else the evil effects of monopoly. They were its first victims. 
The cooperative movement represents their efforts to overcome those 
evils. 

The present leaders of the cooperative movement in my State are 
economic statesmen who would be the first to condemn the existence 
of monopoly in any area of our economy. 

It is unfair to level the kind of charges that have been directed at 
them by those who would destroy cooperatives and the principles for 
which they stand. 

By this bill we seek only the reaffirmation of the cooperative prin- 
ciple; that is, equality of opportunity in the marketplace. 

{r. Chairman, I appreciate your giving attention to my remarks 
and the concern and consideration which the Committee on Agricul- 
ture has given to this problem. I also submit this amendment, which 
I believe will clarify the right of cooperatives to make acquisitions 
and provide them with some assurance that they can have confidence 
in the Department of Agriculture’s approval of loans. There are, I 
know, other ways in which this can be done. My position is not rigid 
as to the precise wording of the bill and I am confident that the com- 
mittee will be able to agree on language which will preserve the intent 
of the bill. 


ProposeD AMENDMENT TO S. 2014, sy SenATOoR McCartTHy 


That S. 2014 be amended by striking everything after the enacting clause and 
inserting, in lieu thereof, the following matter: 

“That the Capper-Volstead Act (42 Stat. 388, 7 U.S.C. 291-292) is amended 
by inserting before the word “persons” in the first paragraph of section 1 thereof 
(U.S.C. 291) the letter “a” followed by a period and by inserting at the end of 
section 1 a new paragraph letter “b” as follows: 

“b. For the purpose of marketing the products of their members in any chan- 
nel of commerce, such associations may acquire the whole or any part of the 
stock, share capital, or assets of other corporations: Provided, however, That no 
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such acquisitions shall be lawful if the effect of such acquisitions may be sub- 
stantially to lessen competition or to tend to create a monopoly in any line of 
commerce in the products marketed by such association. 

“Primary jurisdiction is vested in the Secretary of Agriculture under the pro- 
cedures and provisions for judicial review in section 2 hereof (7 U.S.C. 292) to 
determine whether in the case of such acquisitions the effect may be to substan- 
tially lesson competition or to tend to create a monopoly in any line of commerce. 

“Any person, firm, corporation, or association, claiming injury as a result of 
such acquisitions, or the Secretary of Agriculture or the Attorney General may 
initiate a proceeding challenging the lawfulness of such acquisitions, and the 
several district courts of the United States are invested with jurisdiction to 
afford parties entitled thereto such relief as the antitrust laws may provide.” 

(Norr.—For analysis of above amendment see pp. 128 and 195.) 

Senator Proxmire. Thank you very much, Senator McCarthy. Is 
Mr. J. N. Ferguson of T hompson’s Dairy here? 

Mr. Ferguson, I see you have a very brief statement. Proceed in 


any way you wish. 


STATEMENT OF JASPER N. FERGUSON, EXECUTIVE VICE 
PRESIDENT, THOMPSON’S DAIRY 


Mr. Fercuson. My name is Jasper N. Ferguson. I am executive 
vice president of Thompson’s Dairy, Inc., which distributes and sells 
dairy products throughout the Metropolitan Washington area. 

Our only processing plant is located in the District of Columbia. 
Our company was established here in Washington in 1881 and has 
been continuously owned by the same family ever since. We are the 
largest independent dairy in this area. 

We have two principal points of objection to S. 2014. First, it 
would practically exempt all cooperatively owned agricultural mar- 
keting facilities from the antitrust laws. These laws were passed for 
the general welfare of all the people to protect them from the harm- 
ful effects of monopoly and we see no reason why any segment of our 
economy should be exempt from these laws. 

This exemption, is, of course, of concern to any company in the Na- 
tion processing and distributing agricultural products as well as to 
farmers and the general public anywhere in the Nation who fear the 
effects of monopoly. 

Senator Proxmire. Let me ask you two questions at this point. No. 
1, Mr. Ferguson, you speak in behalf of Thompson’s Dairies. This is 
as a result of a direction from the president or from the board of 
directors. 

Mr. Frercuson. This is as a result of direction from the president 
of the company. 

Senator Proxmire. All right. Then in the second place I want to 
be sure I understand what you say when you say “These laws were 
passed for the general welfare of the people,” and so on. 

You don’t object to the present laws that provide exemptions under 
the antitrust laws. Do you or don’t you? 

Mr. Frerauson. No, sir. 

Senator Proxmme. But you would object to any further exemp- 
tion, is that correct ? 

Mr. Ferauson. That is correct. 

S. 2014 if enacted into law, would have immediate impact upon the 
Washington Metropolitan area. Here a large dairy cooperative, the 
Maryland and Virginia Milk Producers Association, controls 85 per- 
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cent of the Washington milk supply. In fact, Thompson’s Dairy pur- 
chases about 80 percent of its own necessary supply of milk from this 
cooperative. 

Senator Proxmire. May I ask you how much of the market does 
Embassy Dairy control of the distribution ? 

Mr. Fania I don’t know the exact figure. Someone this morn- 
ing said 10 percent. I would estimate it is about that. 

Senator Proxmire. So this 85 percent doesn’t pertain to the final 
outlet. It pertains to the procurement from producers? 

Mr. Ferevuson. Of all the milk sold in Washington. 

Senator Proxmire. The procurement is that from the producer and 
the distribution to the processor ? 

Mr. Fereuson. That’s right, of all the milk sold in Washington the 
Maryland and Virginia Milk Producers Cooperative sells approxi- 
mately 85 percent of the total, sold to Washington processors, to their 
own processor, Embassy Dairy, and to other processors. 

Senator Proxmire. I see. These processors are in some cases very 
strong national corporations, are they or are they not? 

Mr. Fereuson. Yes. 

Senator Proxmire. Where do they get the other 15 percent of their 
milk supply ? 

Mr. Fereuson. The other 15 percent is bought from three other 
smaller cooperatives and independent producers. 

Senator Proxmire. Do they get any from Wisconsin ? 

Mr. Fereuson. As far as I know, I don’t think so. 

Senator Proxmire. Is this the group that has been talking about 
the tired old Wisconsin milk on the radio? 

Mr. Fereuson. I believe that the producers association did have 
some advertising to that effect. 

Senator Proxmire. It was most unfortunate advertising, as well as 
being completely inaccurate. Go ahead. 

Mr. Fereuson. In fact Thompson Dairy purchases about 85 per- 
cent of its own necessary supply of milk from this cooperative. 

The cooperative also owns and operates Embassy Dairy, its dis- 
tribution outlet. Were this bill to be enacted, it would be possible 
for the cooperative, through discriminating pricing practices or other 
presently unlawful means, to drive other dairies out of the Wash- 
ington market. 

Thus the cooperative would be in a position to obtain a monopoly, 
not. only over the supply of milk for this market which it now pos- 
sesses but over the processing, distribution, and sale of milk products 
as well. The long-range effect upon the Washington consumers in- 
evitably would be an increase in the price of these essential food 
items. 

Whether this particular cooperative will actually take full advan- 
tage of the exemption from the antitrust laws which this bill confers 
is beside the point. 

It will be granted by this bill the monopoly power, now denied it, 
to force all its competition out of business. If its management exer- 
cises discretion and refrains from using such newly created power to 
do harm to long-established members of Washington’s business com- 
munity, the threat will still exist and the result will be that the co- 
operative’s present distributing competitors will continue to exist and 
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sell dairy products only at the sufferance of the cooperative. This is 
an unhealthy situation which is contrary to the public interest. 

Senator Proxmire. Do the High stores fit into this thing and are 
they part of the Embassy Dairy or are they competitors? Do they 
buy from the co-op ¢ 

Mr. Fercuson. No, sir; High’s Dairy is a competitor on this 
market. 

I understand they do not buy any fluid milk from the Maryland- 
Virginia Milk Producers Association. 

Senator Proxmire. I have been most favorably impressed by their 
prices. Their prices seem to be very low compared to the prices to 
the houswife out in the greatest milk-producing State in the country, 
Wisconsin, so far as the consumer is concerned. 

You fee] that this kind of situation, from what you have just said, 
might interfere with the opportunity for Washington consumers of 
dairy products buy from an outlet like High’s? 

Mr. Fereuson. Yes, sir; I certainly do. 

Senator Proxmire. How would that come about? How would the 
people who now distribute to High’s be brought into this co-op? 

Mr. Fereuson. Yes, sir. My train of reasoning is that passage of 
this law would allow the Maryland-Virginia milk producers coop- 
erative to gradually take over the distribution outlets for milk in 
Washington through discriminatory pricing in Washington. 

They could run the prices down so that no dairy could compete with 
them. 

High’s perhaps or other dairies on whom they had been making a 
discriminatory pricing would go out of business, The farmers now 
shipping to High’s would in the end be forced to join the Maryland- 
Virginia Milk Producers Association, and finally they would have 
100-percent control of the market, not only the production of milk but 
also the outlets. 

+o mem that could apply to Thompson’s Dairy or other dairies 
as well. 

Senator Proxmire. What proportion of dairy farmers now belong 
to the producers’ association ¢ 

Mr. Frreuson. I don’t believe I can give you an accurate figure on 
that now, sir. I understand that there are approximately 1,900 .to 
2,000 members of the Maryland-Virginia Milk Producers Association. 

Senator Proxmrire. You would assume that is about 85 percent of 
the production ? 

Mr. Fercuson. That would be a close estimate. 

Senator Proxmire. You can’t tell what proportion of the members, 
because you might have a great number of smaller producers. 

Mr. Frercuson. Who are not members; that’s right. It probably is 
a little less than 85 rather than a little more, numberswise. 

Senator Proxmire. What is the hundredweight price that is paid 
now for fluid milk? 

Mr. Fereuson. 5.95 for class I milk in Washington. 

Senator Proxmire. That is very good compared to what we get out 
in our State. Go ahead. 

Mr. Fercuson. It is true that S. 2014 gives a certain limited re- 
sponsibility for policing the monopoly practices of these cooperatives 
to the Department of Agriculture. 
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It does so by denying all jurisdiction to the Antitrust Division of 
the Department of Justice which over the years has effectively applied 
the antitrust laws to cooperatives and which has built up a valuable 
body of experience in this field. 

On the other hand, the Department of Agriculture was not set up 
for, has not the experience or the personnel to take action against the 
monopolistic practices of an agricultural cooperative, and in any event, 
the Department’s hands are tied under this bill. 

It can only act if prices are unduly enhanced. The cooperatives 
privately owned competitors could be put. out of business by acts 
presently unlawful long before the Department of Agriculture made 
the necessary economic investigation to determine whether prices are 
unduly enhanced, a determination it must make before the Depart- 
ment could take action. 

Our second objection to this bill is that it makes all past purchases 
of agricultural outlets by cooperatives legal even though adjudged 
illegal and in restraint of trade by the courts. 

In our particular situation in Washington, Judge Holtzoff last 
year adjudged that the purchase of Embassy by the Maryland- 
Virginia Milk Producers Association had the effect of substantially 
lessening competition and tending to create a monopoly. 

The appeal from the decision is now on the docket of the U.S. 
Supreme Court for hearing at its next term. We submit that if the 
decision is affirmed and the finding that the antitrust laws were 
violated is approved there is no reason why this association should 
be clothed with retroactive immunity from the antitrust laws. 

It should not be forgotten that the association’s privately owned 
competitors in this area are and rightly should be subject in all re- 
spects to these same antitrust laws which Judge Holtzoff found were 
violated by the cooperative. 

In conclusion believing that all segments of our economy should be 
subject to the antitrust laws we submit that the present bill should 
not be approved. 

Senator Proxmire. That last sentence exempts those who are now 
exempt. 

' Mr. Fercuson. Yes. . 

Senator Proxmire. Labor unions, air transport, railroads? 

Mr. Frercauson. As you pointed out a while ago, I certainly agree 
that there have to be exceptions. There are certain segments of the 
economy that I personally believe perhaps could be brought more 
under the antitrust laws than they are now, but generally speaking, 
the exceptions I believe are just and sound. 

Senator Proxmire. Thank you, sir. 

Mr. Temple McCallister, president of the McCallister Dairy Farms, 
Warren, Ohio. 

P Is Mr. McCallister here? He is not here. Then is Mr. Calhoun 
ere. 

Mr. Calhoun, I understand you represent the public information 
committee of the cotton industry. 

Mr. Catnoun. That is correct, sir. 

are Proxmire. All right, sir. You may proceed any way you 
wish. 

You may either put your statement into the record and summarize it 
or whatever you wish. 
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STATEMENT OF LEONARD J. CALHOUN, REPRESENTING THE 
PUBLIC INFORMATION COMMITTEE OF THE COTTON INDUSTRIES 


Mr. Catnoun. My name is Leonard J. Calhoun. I am appearing 
in behalf of the Public Information Committee of the Cotton Indus- 
tries to express its views with respect to S. 2014. 

Its office is room 304, Empire Bank Building, Dallas, Tex. It rep- 
resents at present some 1,674 firms, corporations, and individuals 
engaged in business as cotton merchants, and as operators of cotton 
gins, compresses, warehouses, and cottonseed oil mills. 

Senator Proxmire. In view of the interests you represent, your 
appearance is unusual. As you have seen, most of the people who 
have appeared represent the dairy industry or some aspect of the 
dairy industry ? 

Mr. Catnoun. Yes, sir. 

Senator Proxmire. I think it is commendable that your association 
has taken an interest in this, but I would like to qualify you as much 
as I can. Was this the result of a decision by the board of directors 
at an annual meeting ? 

Mr. Catuoun. The president, because of the general policy of the 
organization, sent me a communication the other day asking me to 
appear. The general policy is that there should be a fair shake for 
all doing business at the marketplace in such matters as antitrust laws, 
tax laws, and so forth, so this appearance is under this general position. 

Senator Proxmire. The general position then of the cotton industry 
as adopted in proceedings that have taken place before this? 

Mr. Catnoun. Yes, sir. 

Senator Proxmire. It is that you oppose changes in the antitrust 
laws; is that it ? 

Mr. Catnoun. We believe that there ought to be equal treatment 
under the antitrust laws and under the tax laws for every business 
that is actively competing for customers in the marketplace. 

Senator Proxmire. Isee. Is there any action that the cotton indus- 
tries have taken to affirm this principle? Can you cite any resolu- 
tions or anything that was passed in a meeting of this group? 

Mr. CatHoun. Its actions are informal, but I will be glad to submit 
for the record any data available. 

Senator Proxmire. Go right ahead. 

Mr. Catnoun. I think, as I proceed with the statement, it will be 
self-evident as to why we are here. 

We do think we have a very real interest in this situation. Though 
the fight is not over us, so to speak, the fight directly does concern 
us in our particular business. 

These cotton businesses have been hardpressed not only by the re- 
ductions in total cotton production, but especially by the growing 
inroads of cotton cooperatives in many areas. Growth of these co- 
operatives has been artificially promoted at our expense by Gov- 
ernment in various costly ways—including official encouragement 
and assistance of the U.S. Department of Agriculture, and some State 
departments, easy co-op bank loans, income tax laws, permitting co-ops 
to retain multiplied millions of tax-free earnings for growth which 
we, their competitors, would have had to pay on the same income as 
income taxes, and by the broadness of the exemption of cooperatives 
from the antitrust laws. 
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The cotton industries by nature are particularly susceptible to 
monopoly control. The cotton gin is in the place of origin of a series 
of interrelated and essential steps. 

It is where the cotton lint is separated from the seed, where the seed 
is typically purchased, and where the cotton is weighed and baled. 

This is followed by further essential and interrelated services rend- 
ered in handling the bale of cotton thus formed at the cotton gin, such 
as sampling, warehousing, compression, and shipping. 

The volume of business of a firm which crushes cottonseed is con- 
trolled by its ability to purchase cottonseed at, the cotton gin. 

The cotton gin is thus the key to the business enjoyed by cotton 
compresses, cotton warehouses, and cottonseed oil mills. 

The advent of the Government loan program to a certain extent 
has relaxed the control over the cotton-merchandising business from 
the cotton gin and the cotton yard. It is still a fact that the key to 
the cottonseed and cotton bales which are determinative of the business 
to be done in connection with cotton and cottonseed is at the cotton gin. 

Co-op control of the ginning of cotton can and often does lead to 
co-op takeover on a monopoly basis of the business of handling, storing, 
and compression of this cotton, as well as the crushing of the cotton- 
seed. 

Here is an example of the result : 

In 22 west Texas counties (which we shall refer to as the West Texas 
Plains) there is one cooperative corporation owning and operating the 
largest cottonseed crushing plant. ; 

There are two other cooperative corporations which own two cotton 
compress and warehouse facilities that exceed in capacity any to be 
found at most interior points. 

There are larger cotton warehouses located at the gulf ports and 
Memphis, Tenn. 

As of some 2 years ago there were 71 cooperative corporations own- 
ing and operating 97 cooperative gin plants strategically located in 
17 of the West Texas Plains counties which controlled about one- 
third of the ginning, warehousing, compression of cotton, and the 
crushing of cottonseed. 

I might say, Mr. Chairman, that the interesting part is that the 
cotton gin co-ops in this particular instance own the co-ops that own 
and operate the cotton warehouses and the cotton oil mills. 

So, consequently, through control of cotton and cottonseed, they 
make certain that nobody except their particular cotton oil mills or 
caer particular warehouses will get the particular cotton and cotton- 
seed. 

To the extent that they build their own facilities and now compete 
with us, why that is a part of the American system. And in monopoly 
acquisitions and practices they should be subject to law. 

We do not mean to say; as of today, that an absolute monopoly 
has been established, but the progress and trend is already so defi- 
nitely monopolistic, it is a reasonable certainty, if these wealthy co- 
operative corporations continue to enjoy tax-free profits with which 
to expand their operations, and by enactment of the pending bill are 
also given a green light to create monopolies by buying up all com- 
peting facilities, that in a short while they will own and control the 

45256—59 9 
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entire production, ginning, storage, and compression of cotton, as well 
as the crushing of cottonseed in this area. 

Senator Proxmire. That seems to be a pretty serious and substan- 
tial charge. Can you document it by telling us how much of the total 
processing these 97 cooperative general plants owned by 71 coopera- 
tives is of the total ? : a : 

Mr. Catuoun. According to our best estimate it is about one-third. 
Pe I would be glad to provide you with the documentation on that 

gure, 

Senator Proxmme. I would like to have that very much. When 
you say it is one-third, it is one-third of all of the processing in cotton 
in this country ? 

Mr. Catnoun. No. I am giving you an illustration of what has 
tapeenen ina particular area. 

enator Proxmire. That is the worst as far as you know. You se- 
lect this to demonstrate your point because this is a serious problem. 
I assume—I don’t want to be unfair—that this is about as bad a 
situation as you know about ? 

Mr. Catynoun. I would say that this area has probably the fastest 
trend. It is very easy to understand why they would have the type 
of money and ability to grow with this rapidity. 

Their members include what are called the two-Cadillac farmers in 
Texas. By and large they are big producers, a great many of them. 

Senator Proxmire. If you can document that, it will be helpful, 
too—that the members are large landholders. 

Mr. Catnoun. Yes, sir. 

I will be glad to submit all of that for the record. 

As a matter of fact, in a great many areas in the United States, in 
the cotton States, there are relatively few co-ops. 

They are spotty. Oddly enough the biggest and most powerful 
co-ops are where the biggest and most powerful farmers are. It is 
not that the co-ops made the farmers powerful. It is that the farmers 
were making plenty of money and made these co-ops powerful. 

Now so far as marketing cotton is concerned, that is not a major 
objective of any of these co-ops that we are talking about. 

Marketing depends upon the integrity and ability of individual 
buyers, and the eventual price of the stable product like cotton is set 
by the market. This problem I appear on is in the processing field, 
and by “processing” I include ginning, warehousing, storing, and 
bien oil crushing. 

The principle stated basis for S. 2014, the pending legislation, does 
not apply to the cotton industries. This basis set forth in Senate 
Report 528 is stated to be— 


the widening spread between the price the farmer receives and what the con- 
sumer pays for food * * *. The depressing consequence of farmers’ lack of 
bargaining power in our presently highly organized economy is nowhere more 
evident than in the divergent trends of farm and retail food prices in recent 
years. 

Processors and marketing agents, the middlemen between farmers and con- 
sumers * * * have been successful in adding greatly increased charges to the 
farmer’s lack of bargaining power in our presently highly organized economy 
is nowhere more evident than in the divergent trends of farm and retail food 
prices in recent years. 

Processors and marketing agents, the middlemen between farmers and con- 
sumers * * * have been successful in adding greatly increased charges to the 
farmers’ products before they reached the consumers. 
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Cotton is, of course, basically a fiber rather than a food crop. Only 
a portion of one of its byproducts—cottonseed oil—is even a con- 
stituent of food. Furthermore, whatever may be the marketing prob- 
lems of perishable food crops, these have no application to cotton. 

In its report on the bill in its original form, the USDA states: 

Processors of agricultural products not owned by farmers cooperatively, par- 
ticularly in the dairy field, and retail distributors of food have through mergers 


and asset acquisitions grown tremendously in size and have concentrated opera- 
tions during the past 10 to 15 years. Accordingly, the Department has recog- 


nized the need of farmer cooperatives to grow comparably and engage in more 
integrated services if they are to render maximum gervice to their farmer mem- 
bers under current market conditions. 

That statement has appeared in 2 or 3 documents in connection 
with this bill. 

It has no application to the situation in the cotton industries—in- 
stead the converse has been true; while ordinary cotton business has 
been on the downgrade, in many areas the cotton cooperatives have 
grown and integrated tremendously. They have developed a slogan 
“(Go co-op all the way.” 

Nevertheless as we interpret S. 2014 it would exempt co-op monopoly 
acquisitions of cotton processing, storage, and marketing facilities 
equally with food facilities. 

This fact is not mentioned as a basis for your narrowing the bill to 
exclude cotton, which we certainly do not suggest. Instead it is to 
make clear that the measure is far broader in scope and probable 
result than is indicated by the State basis for enacting it. 

Our position is that the bill is wrong in principle and unwarranted in 
any area. It should also be pointed out that food industry growth 
and pricing, cited as a reason for the bill, have occurred without any 
exemption of ordinary business from the antitrust laws. Their acqui- 
sitions of plants and facilities of competitors must be within limits 
prescribed by those laws. 

This rule is a shield protecting cooperatives and ordinary small 
business. Cooperatives in building up their own facilities should 
live within these rules. Their proposed exemption would give them 
a sword. 

The Agriculture Department states that— 

The apparent intent of the bill is to accord farmer marketing cooperatives com- 
plete immunity from the antitrust laws except, perhaps, where they combine 
and conspire with others. 

Like the Department of Agriculture, we seriously question whether 
there is any intended limit at all on this immunity. 

The report states that the recent Maryland and Virginia Milk Pro- 
ducers case held certain of its dairy acquisitions— 
to violate section 7 of the Clayton Act as conspiracies with other than farmers 
* * * in restraint of trade, and to violate section 7 of the Clayton Act which 
prohibits the acquisition of the stock or assets of other corporations in inter- 
state commerce where such acquisition tends to lessen competition. 


* * * The bill would make it clear that they may acquire facilities * * * from 
whatever source and would remove any question concerning past acquisitions. 


The court in the Maryland-Virginia decision stated flatly that— 


an agricultural cooperative is entirely exempt from the provisions of the anti- 
trust laws * * * provided it does not enter into conspiracies or combinations 
with persons who are not producers of agricultural commodities. 
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The court stated that— 


The second cause of action alleges a violation of * * * the Sherman Act. It 
charges a conspiracy of certain persons who are not engaged in agricultural 
pursuits as defined in the statutes. These allegations are clearly within the 
exception of the Borden case and, therefore, a cause of action is stated with 
respect to those activities. 


The court found that the acquisition of the dairy from the non-co- 
op owner resulted in “a foreclosure of competition, in respect to Gov- 
ernment contracts and in the purchase of milk from milk producers” 


and “that the transaction complained of was entered into with the. 


intent and purpose of restraining trade.” 

It thus seems very clear that the intent of this legislation is at the 
very least to give a green light to cooperatives to enter into facility 
acquisition agreements with non-co-op competitors for the purpose of 
and with the result of, foreclosing competition and restraining trade. 

Particularly in its amended form the bill seems to go even further 
and to free other transactions designed to create monopolies and lessen 
competition with noncooperatives from the antitrust laws. 

Besides stating that it “may acquire the stock or assets of existing 
facilities” the bill repeats present clear authority to “own and operate 
facilities * * *” and also stated that it “may make and fulfill the 
necessary contracts and agreements to effect such acquisition, owner- 
ship, and operation; and any such contracts and acquisitions hereto- 
fore made * * * are hereby declared lawful.” 

Would this be construed to nullify the 1949 Virginia Milk Producers 
case (179 Fed. 2d 426) which struck down a series of monopoly agree- 
ments respecting milk distribution entered into with non-co-op 
distributors? 

Let us examine the bill further. 

The bill, with recitals quoted above, would seem to effectively bar 
prosecution of all kinds of monopoly arrangements by giving the 
USDA the exclusive jurisdiction and control over— 

All such acquisitions, ownership, and operation of facilities, and the marketing 
and pricing activities contracts and practices of any such association. 

It will be noted that exercise of this “exclusive jurisdiction and 
control” would be limited to “remedies and procedures available to 
him to control the marketing and pricing of farm commodities.” 

The original draft was “the remedy and procedures provided in 
section 2 (7 U.S.C. 292). 

This remedy applies only when the Secretary finds that a co-op 
“monopolizes or restrains trade * * * to such an extent that the price 
of any agricultural product is unduly enhanced by reason thereof.” 

We know of no case where any such finding has ever been made. 

We cannot believe that such an order would ever issue even if co- 
operatives obtained complete monopolies in wide areas of cotton ware- 
housing, ginning, compressing, warehousing, and cottonseed crushing. 

When would the Department ever hold that prices of cotton or 
cotton products marketed by a cotton co-op are “unduly enhanced” 
because “any such association monopolizes or restrains trade” by its 
monopoly practices ? Ae ’ 

Our views as to the probable scope of S. 2014 coincide with those 
expressed by the Department of Justice in a letter dated July 23, 1959, 
to Senator Dirksen stating that “This measure would grant blanket 


al 
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immunity from the antitrust laws * * * not only for all acquisitions, 
past and present and future * * * but also ‘the marketing and pricing 
activities contracts and practices’ ” of cooperatives. 

If there is to be any present antitrust legislation with respect to 
cooperatives, our position is that its effect should be to narrow, and 
not broaden, their present exemption from antitrust laws. The pres- 
ent broad scope and some of its results were commented on by the 
court in one of the Maryland Virginia Milk Producers cases—that 
cited as 167 Fed. Supp. 45. 

In that case the court felt it was required to rule against the Justice 
Department on certain counts where very grave monopolistic practices 
and results to the public were alleged, but it was not alleged also that 
these involved a conspiracy with a non-co-op competitor. In this 
connection the court said: 

The court is not unmindful of the fact that there may be serious dangers 
lurking to the public weal in this situation if a cooperative becomes too large 
or grows too powerful * * * monopolies and restraints of trade are abhorrent 
to the genius of anglo-saxon jurisprudence and its institutions * * *. This 
subject is within the jurisprudence of the Congress alone * * *. By bringing 
this suit the Government may have conferred a benefit on the public in that it 
has definitely pointed out a problem for the Congress to solve. 

The Public Information Committee of the Cotton Industries is not 
here today to urge this committee to immediately report out legislation 
denying co-ops all antitrust exemption. 

This is not the current issue. 

Congress has decided that co-ops are monopolistic rather than com- 
petitive e, and to shield them from attack in their purpose of combining 
to increase prices, Congress adopted present law. 

It was unfortunately thought necessary as stated by the court at 
167 Fed. Supp. to “provide that an agricultural cooperative shall not 
as such be considered an illegal combination or conspiracy in restraint 
of trade under the antitrust laws.” 

Careful consideration is needed to determine whether in fact any 
exemption is required to safeguard the existence of “cooperatives as 
such” which would at the same time protect the public and cooperative 
competitors. 

The Public Information Committee believes that careful considera- 
tion of this matter should be given by your committee at the earliest 
opportunity. But certainly it is against equity fair play, and the 
public interest to report out at this time S. 2014 or any other legisla- 
tion further broadening the already unwarranted scope of the coop- 
eratives exemption from the antitrust laws. 

Such a broadening has not been even colorably justified as related 
to any developments in the cotton industries or other similar areas 
where co-op impact is already most disastrous. 

Furthermore the fully taxed segments of the cotton industries are 
as entitled to, and have as great a need for antitrust protection as any 
other part of our economy. 

Premises considered, it is earnestly requested that this committee 
do not favorably report out S. 2014 or similar legislation. 

In the statement I have made abundantly clear that from an analysis 
of the pending legislation, it would be tremendously disruptive of the 
cotton industry. 

Thank you, sir. 
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Senator Proxmire. Thank you very much, sir. 

The committee will adjourn then until 10 o’clock tomorrow morning. 

(Whereupon, at 4:35 p.m. the committee adjourned, to reconvene 
at 10 a.m. Friday, August 14, 1959.) 


ANALYSIS OF McCarTHY AMENDMENT TO S. 2014, SUBMITTED BY Mr. CALHOUN 


GENERAL COMPARISON WITH ORIGINAL BILL 


(a) The McCarthy amendment is narrower than the original bill, which as 
stated by the Justice Department, would— 

“* * * orant blanket immunity from the antitrust laws to ‘farmers and/or 
associations of farmers’ * * * cover not all acquisitions, past and future ‘for 
the purpose of collectively processing, handling, and marketing their products,’ 
but also ‘the marketing and pricing activities, contracts, and practices’ ” of co-ops. 

The McCarthy amendment would apply solely to antitrust violations arising 
from acquisitions of “stock, share capital, or assets of other corporations.” 

For example, had it been in effect at the time of U.S. v. Maryland and Vir- 
ginia Milk Producers (1949, 179 Fed. 426) in which the court of appeals 
sustained the validity of an indictment charging a violation of section 3 of the 
Sherman Act, the proposed amendment would not have affected that case. 

(b) The McCarthy amendment broadens the Secretary’s authority and gives 
him “primary” rather than “exclusive” jurisdiction. The original bill provided 
that the “associations and their activities and practices are subject to and 
within the exclusive jurisdiction of the Secretary of Agriculture and the remedy 
and procedures provided in * * * (7 U.S.C. 292)”. The McCarthy substitute 
provides that with respect to acquisitions from existing businesses “primary 
jurisdiction is vested in the Secretary of Agriculture * * * to determine whether 
in the case of such acquisitions the effort may be to substantially lessen compe- 
tition or to tend to create a monopoly in any line of commerce.” 

This provision would give the Secretary authority to act which he would have 
lacked under the original bill, as his present authority (under 7 U.S.C. 292) 
would not have been changed by that bill. He is presently limited to issuing 
cease and desist orders on his finding that a Capper-Volstead co-op ‘‘monopolizes 
or restrains trade in interstate commerce to such an extent that the price of 
any agricultural product is unduly enhanced thereby.” 

(c) The McCarthy amendment provides at least a theoretical remedy for 
persons aggrieved. 

The original bill contained no provision similar to the McCarthy provision 
that “any person, firm, corporation, or association, claiming injury as a result of 
such acquisitions may initiate a proceeding challenging the lawfulness of such 
acquisitions, and the several district courts of the United States are invested 
with jurisdiction to afford parties entitled thereto such relief as the antitrust laws 
may provide.” 

(d) The McCarthy amendment is not made specifically retroactive for 
eases like the pending Maryland-Virginia Milk Producers case. 

(e) Both the original bill and the proposed substitute have the common ap- 
proach of vesting certain antitrust jurisdiction over Capper-Volstead co-ops in 
the Secretary of the Department of Agriculture. This approach is based on 
arguments and subject to objections discussed below. 


ARGUMENT AS TO NEED FOR THE AMENDMENT 


The McCarthy amendment, like the original bill, raises two fundamental 
questions— 

(1) whether any change in law is needed, and 

(2) whether the specific proposed change is appropriate. 

The basic argument for legislation made by proponents of S. 2014 both in its 
original and revised form are that: 

(a) In recent years there has been in the food industry a tremendous absorp- 
tion by a few big firms of a very large number of independent processors and 
distributors, with little or no curtailment by effective action under the antitrust 
laws, and the farmers’ portion of the food dollars has been substantially reduced. 
Producers fighting for their share have seen a selective enforcement policy 
exemplified by justice’s sole prosecution being that of “a single dairy marketing 
cooperative for its acquisition of a single independent dairy.” 
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(b) The Secretary of Agriculture, like FCC for facility acquisitions by com- 
panies licensed in communications, the ICC for those in land transportation, 
‘AB for those in air transportation, and the Maritime Board for those in sea 
transportation, should have appropriate antitrust jurisdiction in cases involving 
facility acquisitions by Capper-Volstead co-ops. 

The Justice Department has (a) denied the selective enforcement policies 
alleged, (b) pointed out substantial enforcement activities against big food com- 
panies pursuant to ICC—Justice Department arrangement, (c) suggested four 
needed steps for strengthening antitrust laws and their enforcement, and (d) 
opposed enactment of S. 2014. 

Witnesses such as the public information committee of the cotton industries 
have pointed out that the allegations respecting non-co-op absorption of inde- 
pendents in the food industries have no application to their situation, but instead 
the problem is the monopoly acquisitions by big co-ops—yet their Capper-Volstead 
co-op competitors would be within the immunity of the proposed legislation. 

These witnesses, along with numerous witnesses for dairy and other food 
industries, including witnesses for a number of marketing co-ops, opposed enact- 
ment of S 2014, or other bills weakening the antitrust laws in favor of processing 
and distributing co-ops. 

The Agriculture Department witness opposed S. 2014, but solely on the ground 
that the pending Maryland-Virginia Milk Producers case should be decided by 
the Supreme Court before any remedial legislation is adopted. The National 
Grange 0] posed it on the same basis, but stated their general principles as to fair 
competition which are contrary to the bill. 


SPECIAL ANTITRUST JURISDICTION 


Despite testimony of proponents of S. 2014, there is no real analogy between 
antitrust jurisdiction of FCC, ICC, Maritime Board, and the antitrust jurisdic- 
tion proposed by S. 2014 in either original or revised forms for the Secretary of 
Agriculture over Capper-Volstead cooperatives. The antitrust jurisdiction of 
these other agencies— 

(1) are incidental to their broad regulatory functions over acquisitions, 
mergers, etc., of companies licensed to engage in public transportation and 
communication ; and 

(2) apply to all companies so licensed and engaged—not just a portion of 
them. 

In contrast, the pending legislation would give the Agriculture Department 
antitrust jurisdiction over certain activities of certain organizations—the Cap- 
per-Volstead co-ops—which activities are now subject to general antitrust laws 
and procedures. It would give this antitrust jurisdiction to the Department 
dedicated to encouraging and assisting co-op vertical and horizontal expansion, 
in an area involving sharp competition with competitors who would remain 
subject to the general antitrust laws and procedures. For example, it would, 
for acquisitions of a competing company’s facilities, provide that agriculture, a 
naturally sympathetic Government agency, would have “primary jurisdiction” 
for ruling on the acquisition if the acquiring organization is a Capper-Volstead 
co-op, in lieu of the Justice Department and Interstate Commerce, the present 
impartial agencies. But, the same acquisition by a non-co-op would remain 
under these agencies and procedures. 

As will be shown below, the proposed Agriculture Department antitrust 
jurisdiction over Capper-Volstead co-op activities, is narrower under the pro- 
posed McCarthy substitute than under the original bill, but this amendment is 
subject to the basic objection above stated. 


ANALYSIS OF THE PROVISIONS OF THE M’CARTHY AMENDMENT 


Senator McCarthy’s proposed amendment would amend the first section of 
the Capper-Volstead Act. Apparently it is intended to redesignate this entire 
section as subsection (a), but technically the proposed amendment provides 
for “inserting before the word ‘persons’ in the first paragraph of section 1 the 
letter ‘a’ followed by a period and by inserting at the end of section a new 
paragraph lettered ‘b.’” Presumably this technical change would be clarified, 
as the term “persons” occurs more than once in the paragraph. 

The section redesignated “a” provides that producers of agricultural products 
“may act together in associations, corporate or otherwise * * * in collectively 
processing, preparing for market, handling, and marketing such products * * * 
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such associations may have marketing agencies in common; and such associa- 
tions and their members may make the necessary contracts and agreements to 
effect such purposes * * *,” 

This section has been construed as excluding all activities from the antitrust 
laws unless done in collaboration with “persons” other than Capper-Volstead 
co-ops. See U.S. v. Maryland, Virginia Milk Producers Association (1958, 167 
Fed. Supp. 44). 

The McCarthy proposal would add to this first section of the Capper-Volstead 
Act the provision that— 

“B. For the purpose of marketing the products of their members in any chan- 
nel of commerce, such association may acquire the whole or any part of the 
stock, share, capital, or assets of other corporations: Provided, * * *.” 

The portion of the amendment above quoted is obviously not required to enable 
Capper-Volstead co-ops to exercise the ordinary right to acquire facilities. 
Subject only to such applicable limits and conditions as may be specified in 
antitrust laws, they, like all other business organizations, may acquire any 
facilities within the authority of their charters and bylaws. That the general 
right to acquire facilities is recognized, rather than abridged by the first section 
of the Capper-Volstead Act is clear from its present provisions quoted above 
and the cited case. This interpretation has never been challenged. 

The above-quoted portion of the proposed additional language of the Mc- 
Carthy proposal must be intended to be something more than a mere restate- 
ment of an existing right. Without the proviso and other succeeding pro- 
visions, it would probably be construed as entirely removing Capper-Volstead 
co-op acquisitions from the purview of the antitrust laws. Its intended signifi- 
cance apparently is to remove these acquisitions from the antitrust laws except 
to the extent later specified in the proposal. The first specification is in the 
proviso to the above-quoted provision, which is— 

“Provided, however, That no such acquisitions shall be lawful if the effect of 
such acquisitions may be substantially to lessen competition or to tend to create 
& monopoly in any line of commerce in the products marketed by such associ- 
ation.” 

This proviso is largely a repetition of the “acquisition” restrictions of section 
7 of the Clayton Act as amended by the act of December 29, 1950 (Public 899, 
81st Cong., title 15, sec. 18, U.S.C.A.). 

That section which originally was limited to “stock or other shire capital” 
was broadened in 1950 to include purchase of assets as well as stock, and also 
to conform with certain other provisions giving jurisdiction to Federal Trade, 
etc. 

Section 7 of the Clayton Act thus broadened presently reads as follows: 

“No corporation engaged in commerce shall acquire, directly or indirectly, the 
whole or any part of the stock or other share capital and no corporation subject 
to the jurisdiction of the Federal Trade Commission shall acquire the whole or 
any part of the assets of another corporation engaged also in commerce, where 
in any line of commerce in any section of the country the effect of such acqui- 
sition may be substantially to lessen competition, or to tend to create a 
monopoly.” 

Except for certain relatively small variances, it would thus seem that in 
general the effect of the proposed amendment is to remove Capper-Volstead co- 
op acquisitions from the section 7 provisions of the Clayton Act prohibiting 
acquisitions which “may be substantially to lessen competition or tend to create 
a monopoly” and in general to prohibit those acquisitions solely by new lan- 
guage added to the first section of the Capper-Volstead Act. 

Whether any variances are intended between the proposed McCarthy amend- 
ment to the Capper-Volstead Act and the provisions of the Clayton Act is un- 
certain—for example, in the omission in the amendment of the phrase “in any 
section of the country” and the added limitation of the scope of the amendment 
to “products marketed by such association.” While manifestly the reasons for, 
and effects of, these variances should be closely analyzed if the proposal were 
seriously considered for adoption, no attempt will be made here to do so. 

The next portion of the proposed amendment provides that— 

“Primary jurisdiction is vested in the Secretary of Agriculture under the 
procedures and provisions for judicial review in section 2 hereof (7 U.S.C. 
292) to determine whether in the case of such acquisitions the effect may be to 
substantially lessen competition or to tend to create a monopoly in any line of 
commerce.” 
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The “procedures” under section 2 of the Capper-Volstead Act above referred 
to presently come into play if and only “if the Secretary of Agriculture shall 
have reason to believe that any such association monopolizes or restrains trade 
in interstate commerce to such an extent that the price of any agricultural 
product is unduly enhanced as a result thereof.” [Italics supplied.] 

Possibly it is intended that the procedures under the amendment shall come 
into effect if and only “if the Secretary of Agriculture shall have reason to 
believe” that an acquisition’s “effect may be to substantially lessen competition 
or to tend to create a monopoly in any line of commerce.” 

The “procedure” is that the Secretary “shall serve upon such association a 
complaint stating his charge in that respect, to which complaint shall be at- 
tached, or contained therein a notice of hearing,’ etc. The Secretary pre- 
scribes rules of evidence. The evidence is “reduced to writing and made a 
part of the record.” The Secretary, if he finds against the association, “shall 
issue and cause to be served upon the association an order reciting the facts 
found by him directing such association to cease and desist from monopoliza- 
tion or restraint of trade.” 

This raises an important unanswered question—whether it is intended that 
in acquisition cases the Secretary could issue orders requiring that the co-op 
divest itself of the acquisition? 

The appeal procedure comes into effect only when the co-op is adjudged wrong 
and such an order is issued. There is no appeal otherwise. Court action is 
taken by a district court only on the Secretary’s petition, his order, and the 
record of the proceedings—and his findings are prima facie correct but either 
he or the association “may adduce additional evidence.” 

The other provisions in the amendment should be construed in the light of 
the above. 

Another provision of the section is that: “the Department of Justice shall 
have charge of the enforcement of such order.” 

If the McCarthy amendment had no additional provisions, the above would 
probably be construed as— 

(1) Giving the Secretary authority to determine whether an acquisition by 
a Capper-Volstead co-op “may be to substantially lessen competition or to tend 
to create a monopoly * * *.” 

(2) Denying anyone else this authority, except for giving appellate review 
authority to district courts after such affirmative determinations by the Secre- 
tary. 

“Primary jurisdiction” thus probably might be construed to mean “original 
jurisdiction,” in view of the general doctrine of exhausting administrative 
remedies. 

However, there is also an additional provision which is that “any person, firm, 
corporation, or association, claiming injury as a result of such acquisitions, or 
the Secretary of Agriculture or the Attorney General may initiate a proceeding 
challenging the lawfulness of such acquisitions, and the several district courts 
of the United States are invested with jurisdiction to afford parties entitled 
thereto such relief as the antitrust laws may provide.” 

Of critical importance is the question of the intended meaning of this pro- 
vision when read in the light of the other provisions of the McCarthy amend- 
ment. 

Sydney Berde, testifying before the committee, stated that under the proposal 
“a person claiming injury as a result of an acquisition prohibited by section T 
of the Clayton Act would still have a right to institute a suit in a Federal dis- 
trict court and seek such relief as the law now affords. Under the proposed 
amendment the court would retain jurisdiction but remit the case for initial 
decision before the Secretary of Agriculture. If a question of damages were 
presented, that aspect of the case would be decided by the court after the agency 
had made its initial finding that the acquisition is unlawful.” 

Perhaps if this were made quite clear in the report accompanying the bill 
and the other legislative history, the courts would so construe the provision. 

Even so, however, it seems quite clear that the effect of the required reference 
would be to hold up the court proceedings until the Secretary got around to 
determining whether “the acquisition is unlawful.” This delay might be of 
critical practical effect in the case of persons whose business will be ruined by 
delay. 

No testimony has shown the intended results on the litigation if the Secre- 
tary decides that the acquisition is not unlawful. 
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“LAWFULNESS” DETERMINATIONS BY THE SECRETARY 


A basic question is the purpose of the proposal vesting the Secretary of Agri- 
culture with “primary jurisdiction” to apply to Capper-Volstead co-ops’ acquisi- 
tions the yardstick of whether “the effect of such acquisitions may be substanti- 
ally to lessen competition or to tend to create a monopoly.” 

Manifestly it is not because he has any special familiarity in this field of 
antitrust laws. Furthermore, he would not be given any jurisdiction where the 
alleged violator is the competitor of a Capper-Volstead co-op, but only when the 
alleged violator is the co-op. Furthermore, proponents of the amendment state 
it would, in substance, apply the present Clayton Act provisions to these co-ops. 
Why then should the Department be given the “primary jurisdiction” to apply 
these general antitrust rules only to Capper-Volstead co-ops and only with 
respect to their acquisitions of competitors’ facilities? 

There have been various answers to this question, and also to the broader 
question of giving the Secretary exclusive jurisdiction over all co-op antitrust 
violations under the original terms of 8S. 2014. 

Some proponents have said succinctly that it is “to get the Department of Jus- 
tice off the co-ops’ backs.” 

A more sophisticated answer was given by Sydney Berde, who, in addition to 
Senator McCarthy, analyzed the McCarthy amendment in testifying for the 
amendment. 

He stated: 

“The proposed amendment takes into account the intricate details and unique 
market forces operating in the food industry—factors which have for years been 
the particular concern of the U.S. Department of Agriculture * * * in regulated 
industries it becomes necessary often to adjust the regulatory scheme to the ob- 
jectives of the antitrust laws.” 

Here the analogy argument breaks down as food processing and distribution 
is not a “regulated industry” in the sense of public transportation and com- 
munication. Nor does the bill propose to so regulate the industries concerned. 
Instead it proposes to give the Secretary of Agriculture an antitrust function 
presently otherwise exercised. It would be exercised only with respect to 
Capper-Volstead co-ops—but not others competing with them. 

The intended effect of the proposal is obviously to change in some way the 
results of presesnt law. Otherwise there would be no point in the proposed 
amendment. The present results of violations are action by Justice and court 
decisions like Virginia-Maryland Milk Producers decision requiring the offender 
to dispose of facilities purchased from competing private business under condi- 
tions which tend to create a monopoly or substantially to lessen competition. 

The hoped-for different results under the amendment are assumedly predicated 
on differences attributable to giving “primary jurisdiction” to the U.S. Depart- 
ment of Agriculture over the subject matter. The hoped-for result must be that 
either the issue will never reach the courts at all, or if it does, that the courts will 
be faced with a USDA ruling favorable to the co-op which will be prima facie an 
absolution. 

The argument for this action seems to be that the Federal agency which is 
supposed to foster and encourage co-op integration and expansion should likewise 
rule on whether the acquisition by a co-op of a facility of a competitor incidental 
to such expansion is to be struck down under the antitrust laws. In some 
way the Secretary is apparently required to “take into account unique forces 
operating in the food industry’—even apparently when dealing with co-op 
acquisitions in cotton and other industries. 

The counter argument by opponents of the amendment is that the very fact 
that the Department of Agriculture has jurisdiction over Federal programs 
fostering co-op expansion, is a basic reason for disqualifying it from also acting 
as judge and jury on an issue of antitrust violation by a co-op, raised by an 
aggrieved competitor, or by the Attorney General or by ICC as representative 
of the public. 

The further counterargument is that there is no more reason for Agriculture 
to be given this jurisdiction for co-op antitrust law violations than it would 
be for the Small Business Administration to be given similar jurisdiction where 
a small business is the alleged offender, or the Labor Department where a union 
is the alleged offender. 
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FRIDAY, AUGUST 14, 1959 
U.S. SENATE, 


SUBCOMMITTEE ON AGRICULTURAL PRODUCTION, 
MARKETING AND STABILIZATION OF PRICES OF 
THE COMMITTEE ON AGRICULTURE AND FORESTRY, 
Washington, D.C. 
The subcommittee met, pursuant to recess, at 10:10 a.m., in room 
324, Senate Office Building, Washington, D.C., Senator William 
Proxmire presiding. 
Present: Senators Proxmire, Aiken and Young of North Dakota. 
Senator Proxmire. The committee will come to order. Our first 
witness this morning is Mr. Maurice Thomas, vice president, Kress 
Farm Dairy, Baltimore. Mr. Thomas, you have a concise statement 
I’m happy to see and you may present it in any way you wish. 
Mr. Tuomas. May I proceed now ? 
Senator Proxmire. Go right ahead. 


STATEMENT OF MAURICE THOMAS, VICE PRESIDENT, KRESS FARM 
DAIRY, BALTIMORE, MD. 


Mr. Tuomas. Gentlemen, good morning. My name is Maurice 
Thomas. I am vice president of Kress Farm Dairy, Baltimore. I 
ae for Kress Farm and for five other milk distributors in 

altimore. 

These dairies are Koontz Creamery, Cloverland Farms Dairy, 
Will’s Dairy, Royal Dunloggin Dairy, and Green Spring Dairy. 

Gentlemen, I am scared. My colleagues in Baltimore are scared. 
We fear for our business lives and for the people who work for us. 
Many of these people have given us long years of devoted service 
and they are threatened with loss of their jobs and with loss of 
longevity, pensions, and other privileges that one obtains after work- 
ing with a company for a long time. 

First, we fear the unknown. We are afraid of Senate bill 2014 

ause no one knows just how broad this piece of legislation is. 

Second, we fear what we do know. We are afraid of Senate bill 
2014 because its intent very surely seems to be to exempt cooperatives 
from the a and Sherman antitrust laws. 

Let me tell you that we are very close to this situation. Right now 
a cooperative in the retail business competes with some of our Balti- 
more distributors in Calvert and Prince Georges Counties. 

What will tomorrow bring? Baltimore and Washington grow 
closer together day by day, so much so that wits call it one big city, 
Baltington. This means that as this cooperative with its retail enter- 
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rise expands, it creeps more and more into territory our Baltimore: 
distributors serve or will be seeking to serve as new homes are built. 

If S. 2014 is permitted to pass and become law, this cooperative in 
the retail business can give us lots of trouble in our very backyard. 

But we have trouble in our front yard, too. I mean the Maryland 
Milk Cooperative. Today it controls 80 percent of the milk supply 
on the Baltimore market. It is no secret that their board of directors 
has named a committee to study the possibility of buying a dairy in 
Baltimore, so that the cooperative could go into the retail milk business 
in our city. 

Now I want you to understand and I would like to emphasize this, 
gentlemen, I have been sternly admonished by the other businessmen 
I represent, to make it abundantly clear to you that we are not opposed 
to cooperatives as they are now constituted, nor are we trying to get 
rid of them. 

Some of the firms I am privileged to speak for today buy their milk 
from the Maryland Cooperative and they get along on friendly terms. 
Our objections are completely to S. 2014. 

Under present law the Maryland Cooperative can buy a dairy. 
If they do so, it will be up to us to try to meet their competition. 
But under S. 2014, the Maryland—or any—cooperative will be free 
of antitrust laws. 

They will receive a set of rules by which to operate, rules tilted 
strongly in their favor, rules that do not apply to us. The cooperatives 
would be in a position to engage in price discrimination, predatory 
pricing, boycotts, blacklisting, coercion, and other practices not to 
the interest of us small businessmen nor to the interests of your con- 


stituents or people all over the Nation. 
t 


Well, we don’t want a gun at our heads. The Maryland Cooperative, 
free of the antitrust laws under S. 2014, would have the power to 
smash us. I think you can clearly understand why we are so uncom- 
fortable about this bill. 

A glance at the proposed law shows that the Secretary of Agricul- 
ture may be appealed to in case of unfair practice, but 18 months to 2 
years are required to see such matters through. 

Meanwhile, the distributors might continuously lose money, In 
those ensuing months one after another of us could be destroyed. We 
don’t like this proposed law at all. 

S. 2014 will put us in a straitjacket. With increasing costs and all 
the other many problems faced by business today, we could be so 
completely fettered that we will be unable to turn a profit or even to 
remain in business. We in Baltimore do not relish our future situation 
at all. 

Already cooperatives have taken some forms of wholesale business 
from several Baltimore distributors. In another area, that of hauling, 
cooperatives have terminated income of several distributors. Not only 
was income lost with the hauling assignments, but also a dairy lost 
some of its independent suppliers. 

We are truly uneasy in Baltimore. You have before you a bill that 
has apparently been drawn simply to skirt a ruling by the courts— 
a bill that is bad for business—that has so many ramifications for 
cooperatives of all kinds, not only milk cooperatives, that we urge you 
to approach it cautiously, for the good of the citizens of your own 
States and the people of our country as a whole. 
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Gentlemen, I have never been afraid of a fight. But I am scared 
today. So are my business associates at Kress Farm Dairy and my 
competitors in Baltimore. 

Passage of S. 2014 means the very laws of our own United States 
will stack the cards against us. We can be bludgeoned into business 
oblivion because of this discriminatory bill. 

All that we of the Free State of Maryland ask is an equal break. 
Kill this proposed law here—today. 

Thank you very much, sir. 

Senator Proxmire. Mr. Thomas, with wHat authority do you speak 
for Kress? Is this on the request of the president or the board of 
directors? 

Mr. Tuomas. This is at the request of the president, sir. 

Senator Proxmire. Now how about these other five dairies, sir? 

Mr. Tomas. We have a very loosely formed organization with no 
paid officers. I happen to be the secretary of that group. 

We are all the so-called independent distributors. 

Senator Proxmire. This is an organization called independent dis- 
tributors. 

Mr. Tuomas. It is called the Milk Distributors of Baltimore; yes. 

Senator Proxmire. And I notice on page 2 in the next to the last 
paragraph you say you have been admonished by the businessmen to 
make it abundantly clear that you are not opposing cooperatives. 

Would these other businessmen be the five dairies that you are 
representing ? 

Mr. Tuomas. True, sir. 

Senator Proxmrre. Was this a meeting for the purpose of deciding 
on what to do in connection with this hearing ? 

Mr. Tuomas. Yes, indeed. It was a policy meeting, and I can 
speak very forcibly about our group’s feeling toward the Maryland 
Milk Co-ops as of its present activities and its proposed activities at 
street level under the existing law. 

Senator Proxmire. Was any resolution passed at this meeting ? 

Mr. Tuomas. No, sir; it was not a formal meeting. . 

Senator Proxmire. But representatives of each of these dairies in- 
formally asked you to represent them in this hearing. 

Mr. THoomas. They did, sir. 

Senator Proxmtre. Thank you very much, sir. 

The next witness is Mr. Thurman Arnold, representing the National 
Small Businessmen’s Association. 


STATEMENT OF HON. THURMAN ARNOLD, REPRESENTING THE 
NATIONAL SMALL BUSINESSMEN’S ASSOCIATION AND RACHIN & 
SONS, CHICAGO, ILL., AND JOHN A. GOSNELL, GENERAL COUNSEL 
AND EXECUTIVE SECRETARY, NATIONAL SMALL BUSINESSMEN’S 

_ ASSOCIATION 


Mr. Arnotp. Thank you. I appreciate very much your giving me 
this time because it is out of order. I would like to file my statement 
and I promise that I will be verv brief. 

Senator Proxmire. Fine. Then without objection your statement 
as printed will be put into the record verbatim. 
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(The statement referred to follows :) 


The obvious purpose of this bill is to encourage and facilitate acquisition of 
distribution outlets by powerful farm cooperatives. It would permit them to 
expand the monopoly which they presently enjoy over farming and growing to 
a monopoly over processing, distribution, and marketing. It would stimulate 
vertical integration and the resultant destruction of small, independent busi- 
nessmen who now depend for their supplies upon the great cooperatives which 
in many areas enjoy monopoly control over the supply. 

I appear in opposition to this bill on behalf of the National Small Business 
Men’s Association, of Washington, D.C. This association represents some 25,000 
small business concerns, many of which are suffering from the expansion of 
cooperative enterprise. I also appear on behalf of a client who has brought suit 
against Sunkist of California. He charges that Sunkist has used its monopoly 
power over the supply of lemons to destroy and take over his business of the 
distribution of pink lemonade on a nationwide scale. From my client’s point of 
view, I urge that no act should be passed which permits the destruction of his 
business by such means. From the point of view of the National Small Business 
Men’s Association, it is unthinkable that the power should be given to cooperatives 
to engage in wholesale destruction of processors or distributors of agricultural 
products. The association is convinced that if that power is given it will not be 
used benevolently. 

Many years ago powerful labor unions acquired an exemption from any kind of 
public or private prosecution for their predatory activities which this bill pres- 
ently seeks to hand over to powerful farm cooperatives. Some unions, such as 
the Teamsters which controlled transportation, thus obtained effective power to 
engage in predatory practices, secondary boycotts, and the elimination of inde- 
pendent businesses. Most unions, such as industrial unions, could not effectively 
exercise such predatory power. So the Teamsters became the fastest growing 
union in the country. They were safe in the use of labor coercion because they 
could not be prosecuted in court. No private citizen could protect himself. Only 
the National Labor Relations Board could act against unfair labor practice. Its 
effective power was so slight that effective control was paralyzed. During this 
time the public prosecutor was stripped of his power and the private citizen was 
forbidden to protect himself in court. Union predatory practices became a serious 
national problem. The growth of the power of unions in key positions under this 
system was accompanied by wholesale destruction of smaller business enterprise 
and constant harassment of larger business enterprise by methods which no one 
can defend as legitimate labor practices. 

I am not, of course, referring to bribery or other corrupt practices. I am only 
talking about the power to destroy independent business for motives a monop- 
olist might consider as a worthy objective. No doubt the cooperatives think that 
it is good for the public that they have control over who may enter the business 
of processing and manufacturing food and who may not. That I assert is a power 
which should not be given to the most benevolent private group. 

It is astonishing that after the terrible consequences of an exemption of labor 
from prosecution have been so fully demonstrated, that great farm cooperatives 
should attempt to obtain an immunity which, as we shall show, is greater than 
that of labor unions. This bill will permit them to engage in any sort of preda- 
tory coercion and ‘ake away from those whose businesses they may destroy the 
right to defend themselves. 

As an example of how this power may be used, consider Sunkist of California. 
As the law presently stands it may and has legally acquired a practical monopoly 
in oranges and lemons. It controls 90 percent of all the lemons produced in the 
United States. It already controls the prices and the marketing practices in 
grading and distribution of fresh and processed lemons throughout the United 
States, the end uses to which lemons may be put, and the products which may be 
manufactured from them. 

Not satisfied with the power already granted, cooperatives in the position 
of Sunkist want immunity when they exercise their monopoly power over the 
supply of lemons in order to acquire a monopoly in processing and even in the 
retail distribution. For example, my client has brought suit against Sunkist 
charging in effect that Sunkist encouraged it to build a profitable nationwide 
business in pink lemonade and then brutally destroyed the business by refusing 
to supply lemons at reasonable prices and took over the business for itself. 
One of the purposes of this bill is to take away the power of the court to protect 
the small businessman. No one can complain of any predatory practice if this 
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bill is passed except to the Department of Agriculture. The only thing the 
Department will be concerned with is whether the wanton destruction of inde- 
pendent business has “unduly enhanced” prices. This provides no protection 
whatever for an independent engaged in processing or marketinng of lemons 
whose business is being destroyed by boycott from some cooperative which 
compietely controls his essential supply. What on earth does the phrase 
“unduly enhance” prices mean since the principal purpose of a cooperative is 
to enhance prices? Would anyone suggest that predatory union practices could 
be curbed by referring them to the Labor Board to determine whether they had 
“unduly enhanced” wages? Yet this is precisely what these cooperatives are 
seeking in this bill. It is like leaving to the Department of Labor the question 
whether the predatory activity of a secondary boycott has unduly enhanced 
wages. 

It is probable, of course, that the smaller cooperatives with a limited power 
over the market just as smaller unions without control of bottlenecks like 
transportation, would not be strong enough under the bill to engage in predatory 
opportunities. But a cooperative like Sunkist, or a monopoly like the Maryland 
and Virginia Milk Producers who control 90 percent of the milk produced in 
the Washington area, would have everyone in the industry at their mercy. 

It is significant that these great cooperatives ask for an even broader exemp- 
tion from prosecution than is now given to labor unions like the Teamsters if 
they decide to use their monopoly control to destroy businesses whose survival 
depends upon the supplies which they control. Unions are not exempt from 
prosecution in court when they combine or conspire with employers, for example, 
to fix prices or to destroy a competitor of their employer. 

This bill could be construed to give to the great farm cooperatives the power 
to combine and agree with a private manufacturer on a distribution of supplies 
controlled by them in such a way as to destroy a competing manufacturer who 
is also Uependent upon the cooperative for his supplies. Thus Sunkist has the 
power under the bill to give Minute Maid a monopoly of the orange and lemon 
business in the United States by appropriate contracts with Minute Maid, or, 
alternatively, to exclude Minute Maid in favor of someone else. 

It is hard to believe that anyone who understands the nature of the power 
conferred by this bill would want to give it to any private group. It will not 
benefit smaller or weaker cooperatives who do not have enough control over the 
market to use it effectively. But cooperatives in milk, with a stranglehold over 
the market in different areas, and cooperatives like Sunkist, will be free to resort 
to any sort of predatory practices.. Retail and manufacturing units in the 
industry will be completely at their mercy. The ultimate outcome can be 
perceived by anyone. Small independent businessmen will be destroyed. 

The consequences of this bill can be easily portrayed by using a specific 
example which is known to many persons in the Washington area. The Mary- 
land and Virginia Milk Producers Association produces about 90 percent of the 
milk which is sold in this area. A number of independently owned dairies 
purchase this milk from them and distribute it throughout the area. The co- 
operative acquired two of these dairies. The bill seeks to legalize that acquisi- 
tion which has been held illegal by the district court. If acquisition of these 
two dairies is lawful, the association can then acquire all the dairies. Through 
the control of the dairies they have the power to acquire retail outlets. This 
type of acquisition is also made legal by the bill. The bill goes further and 
permits them to make any contracts or agreements necessary to effect their 
operations. Thus they would have the lawful power to obtain a monopoly over 
the production of milk cartons and glass bottles and other supplies used by 
them which they can enforce through their control of production and distribu- 
tion through the retail store level. The bill apparently contemplates the de- 
struction of independent business in food distribution, at the very least making 
any independent businessman completely dependent upon the favor of the 
cooperatives for his survival. 

This bill will thus enable these monopolists to proliferate their control from 
a narrow, limited area to dominance over a large, unlimited area of the economy. 
The bill should be rejected. 


Mr. Arnotp. I represent the National Small Businessmen’s Asso- 
ciation. I also represent a client, Rachin & Son, who brought a 
suit in California. Perhaps describing that suit in a few sentences 
will show why the Small Sesiesnensts Association feels that inde- 
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pendent business is tremendously threatened with this bill. My 
client built up a nationwide distribution of pink lemonade. Sunkist 
controls over 90 percent of the lemons. By control of that supply, 
it put my client out of business after first encouraging my client to 
€ into business when the business became profitable. That has not 

n decided, but there is a million-dollar judgment in a case under a 
similar situation against Sunkist which is now on appeal. The 
danger, of course, is obvious. If a person controlling the supply of 
any commodity is permitted to go into business exempt from the 
antitrust laws, he can obtain a complete monopoly. 

Anyone who is approached by a cooperative with that power—and 
I don’t know how many of them there are, I doubt if there are very 
many, but they exist in lemons and they exist in milk—anyone who 
is approached by a cooperative with that power with a suggestion 
that he sell out is a fool if he doesn’t do it. 

The tremendous domination of the distribution industry by this 
bill is indeed, as it was stated by the last witness, frightening. And 
I call your attention to another instance where powerful organiza- 
tions were exempt from the antitrust laws, and that is labor. 

In other eota; no public or private prosecution can be brought 
against a labor union where jurisdiction is in the National Labor 
Relations Board. Secondary boycott is an unfair labor practice. 
The utter ineffectiveness of the National Labor Relations Board’s 
administration of the so-called unfair labor practices is apparent in 
the struggle here in Congress to curb such practices, ana if such 
practices are allowed, of course, the domination of a few unions, 
not all of them, but a few unions such as control transportation will 
follow inevitably, and this is true of a few cooperatives. 

Now, at least the labor union is restricted to its union activities 
in its exemption. When a union buys a bank, it can’t use its union 
monopoly power. It is subject to the antitrust laws. This bill permits 
a cooperative in a dominant position over the market to go into every 
form of business right down to the retail level, and it further by im- 
plication permits it to go into subsidiary businesses such as bottles 
and cartons and things of that sort. I would predict not the cor- 
ruption that we found in the labor unions, but so far as the use of 
power to monopolize, I would predict a similar situation 10 years 
from now in many parts of the agricultural industry if this bill is 

assed. 

. Then I want to say one more thing. At least the National Labor 
Relations Board does determine what are unfair labor practices, and 
they are listed. What jurisdiction has the Secretary of Agriculture 
got? Unduly enhancing prices. Here is an organization that can 
do anything in the way of monopolization of subsidiary businesses, 
and the only curb is whether in the acquisition of a retail store or 
something like that he has unduly enhanced prices. 

What on earth does that word “unduly” mean? The situation is 
similar if this Congress would pass a bill saying that any labor com- 
bination with business—and of course labor cannot combine with bus- 
iness at present; that is still a violation of antitrust laws—any labor 
combination with business will not be penalized if it does not unduly 
enhance wages. 
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That suggestion would be laughed at if made with labor in the pres- 
ent day. I suggest it is just as really ridiculous when made with 
respect to these cooperatives. 

enator Proxmire. May I ask you, Mr. Arnold—I don’t want to 
detain you too long 

Mr. Arnoxp. I have got plenty of time. I just didn’t want to take 
the committee’s time. 

Senator Proxmire. We are delighted to have you. You have an 
outstanding and well-deserved national reputation for competence 
in antitrust matters. I notice in your statement that you say that 

ou represent the National Small Businessmen’s Association of Wash- 
ington, D.C., representing some 25,000 small business concerns which 
are suffering from the expansion of cooperative enterprise. 

Is this association organized for any specific purpose ? 

Is it organized to meet the threat of co-ops or is it organized for 
some other purpose ? 

Mr. Arnowp. It is a very old organization. I used to know its 
former president when I was in the antitrust laws. I think it is the 
oldest small business organization. It is organized not for the pur- 
pose of cooperatives at all. In fact I think this is the first time that 
it has ever been in on any question of cooperatives. It is organized 
for the protection of small independent businesses on every front. 

Senator Proxmire. This is the first time that there has been a feel- 
ing that any legislation might give co-ops this power. 

Mr. Arwovp. It is the first legislation I have seen that gives co-ops 
unnecessary power, if you accept the philosophy behind the agricul- 
tural program. 

Senator Proxmire. Where are these 25,000 small business concerns 
located? Isthisa national organization ? 

Mr. Arnon. I am just in touch with the Washington organization, 
and I got that information as to 25,000 from the Washington organi- 
zation. Mr. Gosnell is the executive secretary, and he could answer 
that question. He is here. : 

Senator Proxmire. Mr. Gosnell, will you come up for the time 
being and sit down. This is a national organization; is it? 

Mr. Gosne.u. Oh, yes, with members in every State of the Union. 

Senator Proxmire. Give me your full name. 

Mr. Gosne.tut. John A. Gosnell. Iam general counsel and executive 
secretary of the association. 

Senator Proxmrre. Was there a meeting to authorize the position 
on this legislation ? 

Mr. GosneLL. No; we take a continuing poll of the membership 
which goes on all the time and, from previous positions taken by the 
membership with respect to competition from tax-free cooperatives, 
we definitely know what the position of the membership will be. 

Senator Proxmire. I see. But there was no precise and specific 
poll with regard to this particular legislation. 

Mr. GosneE.L. There is one going out right now which will sub- 
stantiate this fact. It will be released next week on this specific 
question. 

Senator Proxmire. In the event the hearings are still open, we 
would appreciate very much receiving that information. 

Mr. Gosnet. I will be glad to put that into the record. 
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Senator Proxmme. Fine. 

Mr. GosnELL. Yes, indeed. 

Senator Proxmire. Mr. Arnold, your reflections on labor and 
labor’s exemptions from antitrust laws are very useful. We discussed 
this yesterday, and I am interested in getting your viewpoint on it. 

The Congress has taken a position with regard to CAB and the 
ICC that there should be a kind of exemption. It has taken the posi- 
tion very recently with regard to banks, that there should be a shift in 
primary jurisdiction in antitrust from the Attorney General’s Office. 

Recognizing, of course, your very strong convictions, do you think 
there is any consistency in putting co-ops in the same position as rail- 
roads, ae and as the airlines and providing a dilferent kind of 
regulation ¢ 

Mr. Arnotp. No. I fact, they have to be exempt from the antitrust 
laws to obtain a monopoly of oranges and lemons, and they are ex- 
empt. But if you said that a bank or a railroad with control of trans- 
portation in a community could without being exempt from the anti- 
trust laws go into all of the other businesses which were connected 
with transportation, the thing I think would be absurd, and that is 
the exemption which they seek here. 

It is very interesting to note that they not only want the exemption 
for the future. They want to get rid of all these suits by saying all 
these acquisitions in the past are hereby ratified. 

I have grave doubts as to the constitutionality of that, but I don’t 
wish to have my clients involved in a long constitutional fight while 
they are out of business during the interim, and that is about what 
would happen. 

Senator Proxmire. One specific provision there either by implica- 
tion or by express provision you object to is that it would seem to per- 
mit co-ops to go into other lines. 

Mr. Arnoip. It would seem to. It permits them to. It doesn’t 
seem to; it just says that. 

Senator Proxmire. That is one particular part of the law that 
you would object to and would propose I presume at the minimum 
that that be amended out. 

Mr. Arnon. If that is amended out, you would have the law as 
it is. In other words, you don’t need a law to monopolize the supply 
of lemons. They have that monopoly and no one can attack them oe 
cause they have it, and they manipulate the price and they put lemon 
juice to noneconomic use to cut the supply of lemons down. They 
allocate the lemons, and they do all those things which would be 
absolutely in violation of the antitrust laws without the exemption. 

Now they want to use the power which is given them: by Congress 
to use their monopoly power to extend their domination to the entire 
retail field, the entire agricultural products—retail, wholesale, and 
processing. 

Senator Proxmire. This is the part of the prediction you make that 
makes me wonder. Other opponents of this bill have made this same 
kind of statement, that co-ops might buy out the A. & P. and so on. 
Farmers, as you know, by and large, certainly in my State, and I think 
that is true nationally, their income has been low. Their ability to 
buy out anything has been extremely limited. 
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Co-ops, as you indicated, except for lemons and dairy products and 
perhaps a few others have made very halting advances and compared 
with corporate business they constitute a very tiny fragment of the 
American economy. Yet from what you said you seem to foresee and 
you said in 10 years I think a situation that would be comparable to 
the kind of economic power that labor unions enjoy. 

Mr. Arnotp. They would have that economic power. 

Senator Proxmire. Where is it going to come from? 

Mr. Arnop. All you have to do is say to my client, to say we are 
sorry but we are allocating lemons to our store, and we would like to 
increase our store a little bit, lemons are short, and wouldn’t you ac- 
cept such and such a price. 

If he doesn’t do it, he is out of business, period. Now, you don’t put 
A. & P. out of business that way. We represent small business and 
you do put any small business out of business. You don’t have to pay 
himmuch. He is broke if youdon’t go through. 

Now, of course, you assume, as I think the labor leaders did, that 
the administrators of this monopoly will be benevolent. 

Well, of course, ambitious men desiring to expand get into a position 
of power. I am not an economist in the labor movement. I don’t 
think that it would help the co-ops very much at all. By and large, 
the labor unions can’t exercise secondary boycotts. It puts the power 
in a few bottlenecks and the monopoly controls cooperatives. I think 
it would not do anything for the little unions except to permit them to 
engage in what I call predatory practices which would not give them 
much benefit. That is, a CIO union can’t effectively utilize the sec- 
ondary boycott. 

Senator Proxmire. I don’t want to misunderstand what you say. I 
don’t gather then from what you have said that you would predict that 
within 10 years the farmers would get such a vast amount of economic 
power through their cooperatives that they would enhance their in- 
come very greatly, but that a few co-ops in very limited fields would 
get an extraordinary power and control that would be very dangerous 
to small business. 

Mr. Arnoutp. Yes. Thank you for clarifying that. It would be 
the teamster situation over again. 

Senator Proxmiee. Thank you very much, Mr. Arnold, and thank 
you, Mr. Gosnell. 

The next witness is Mr. J. F. Corcoran, public relations director, 
H. P. Hood & Sons, Boston, Mass. 

I am very happy to have you here. I see you also have a reasonably 
concise statement which I am happy to see, and you may present it in 
any way you wish. 

f you would like to read it, fine. , 

If you would like to summarize, you may do it that way, too. 

Mr. Corcoran. If I may, I think I will read it. 

Senator Proxmire. All right, sir. 


STATEMENT OF JOHN F. CORCORAN, PUBLIC RELATIONS MANAGER, 
H. P. HOOD & SONS, BOSTON, MASS. 


Mr. Corcoran. My name is John F. Corcoran. I live in the town 
of Winchester, Mass. I am the public relations manager of H. P. 
Hood & Sons, a corporation which maintains its general offices in 
Boston, Mass. 
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We distribute milk, ice cream, orange juice, cottage cheese, eggs, 
and other dairy products throughout the New England area and in 
eastern New York State. 

Our company is 113 years old, is primarily a family owned and 
managed company, and now has as its president a member of the 
third generation of the family to hold this position. 

I am down here to register our opposition to S. 2014. 

However, I wish to make it clear that our company is not anti- 
cooperative. In fact, quite to the contrary, we have done extensive 
business with cooperatives for many years, and at the present time we 
purchase milk, cream, butter, eggs, and cheese from approximately 
32 different cooperatives. I am attaching to this statement a list of 
these organizations for the benefit of any members of the committee 
who may be interested. 

However, the Hood Co. has one major guiding principle that we 
believe we must stick to and fight for—namely, the application of the 
competitive yardstick to all phases of our business. Al of our opera- 
tions are measured in relation to competition, and to our policies 
which require that 

(1) We will never underpay our employees—who number al- 
most 6,000. 

(2) We will never underpay our producers—who number al- 
most 5,000. 

(3) We will never overcharge our customers—who number 
about 400,000. 

(4) We will never be underbought from our suppliers—who 
number about 500. 

As I have already indicated, our company has enjoyed close ties 
with producer cooperatives through the years and, in fact, it has been 
a rather close student of cooperatives. Some of this influence can be 
attributed to the background and experience of several of our execu- 
tive personnel. I have in mind particularly: 

Mr. Don Geyer, who for several years headed up our country de- 
partment and who came to us from the Pure Milk Association of 
Chicago, where he had served as manager and as an organizer. 

Dr. H. P. Young, who also served in our country department after 
having been a member of the faculty at the University of Vermont, 
and later was manager of Northern Farms Cooperative. 

Dr. Tom G, Stitts, who was Hood’s director of public policy, after 
having served for many years as Director of the Cooperative Research 
and Services Division of the Farm Credit Administration, and who 
also enjoyed a long association with agricultural cooperative market- 
ing associations throughout the country. 

Dr. W. C. Welden, presently our company economist, who pre- 
viously served as economist for National Milk Producers’ Federation, 
and who, for some time, was a member of the staff of the Cooperative 
Research and Services Division of the Farm Credit Administration. 

I cite these individuals to show that several of our executives have 
been students of the cooperative movement for considerable periods of 
time. 

Likewise, in the area of everyday competition Hood is in direct 
contact with cooperatives. For example, in our primary market— 
Boston—a cooperative, the United Farmers of New England, is the 
third largest dealer. 
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And thus that is one of our most aggressive competitors. Another 
eens, Bellows Falls Cooperative Creamery, is the fourth largest 

ealer. 

Likewise a very aggressive competitor. Over the years H. P. Hood 
& Sons has also been exposed to, and had experience with, the anti- 
trust laws of the country. In many markets we are the largest dealer 
in milk and ice cream and cottage cheese. We think we enjoy this 
position because we have the best quality and service and salesmanship. 

We have somewhat less than 20 percent of the New England market 
in milk and ice cream. On other products, cottage cheese and so forth, 
I do not have accurate figures, but it is probably also less than 20 
percent. 

Senator Proxmire. How much less of the Boston market do you 
have? 

Mr. Corcoran. Somewhat more than 20 percent; somewhat over 
30 percent, perhaps 30, 31, or 32percent. 

asics Proxmire. Is it fair tosay it is less than 40 percent ? 

Mr. Corcoran. Yes. 

Our experience in this area of antitrust activity includes two major 
antitrust investigations, one on milk several years ago, and another 
more recently on ice cream. In both instances we were exonerated of 
any violation of the law. 

In the milk case, we tried to learn what percent of the market one 
dealer would have to have in order to be considered dominant or 
monopolistic, but we could not—perhaps understandably so. 

Anyway, as a result of the milk investigation, the Justice Depart- 
ment ruled that in any market where Hood had over 25 percent of the 
volume, we could not acquire or merge with any other company of 
any size for a period of 3 years. This was a consent decree which we 
signed and which expired about 1953. 

Of the last known acquisitions of milk companies in the Greater 
Boston market, two have been cooperatives, and one by a proprietary 
company. Specifically, these acquisitions involved Twin Maples Farm 
and Tabbutt’s Dairy acquired by United Farmers, and Stone’s Dairy 
acquired by Hood. 

enator Proxmtre. How does your volume compare with the big- 
gest co-ops in the Boston market ? 

Yours is about 33 to 35 percent ? 

Mr. Corcoran. Yes. 

Senator Proxmire. Would the biggest co-op be—— 

Mr. Corcoran. United Farmers. 

Senator Proxmire. United Farmers? 

Mr. Corcoran. Of New England; yes, sir. 

Senator Proxmire. How big is that ? 

Mr. Corcoran. I would estimate that they have approximately 20 
percent of the market. 

Senator Proxmrire. I see. Thank you. 

Mr. Corcoran. In our opinion Congress has given to cooperatives 
about six basic advantages over proprietary companies which are valu- 
able in the building of business. As we see them, they include the 
following: 

(1) Unlimited credit, admittedly on a sound basis, at very low in- 
terest rates—certainly below the prevailing rate in the market. 
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(2) A corporate income tax exemption on capital funds for ex- 
pansion. This represents a distinct advantage over proprietary 
dealers who must pay out in taxes 50 percent or more of their profits. 

(3) Some degree of antitrust exemption, although it is true that to 
date this has been somewhat nebulous. 

(4) Permission to pay its producers below the Federal order price 
in order to cover operating losses. This is a definite provision written 
in the law, and as I understand it has been a definite advantage to 
cooperatives in several instances. 

(5) A special provision of the income tax laws which enables co- 
operatives to accumulate reserves for reasonable purposes, as con- 
trasted to the strict rules applying to private corporations whereby 
40 percent of their profits must be paid out and taxed. 

(6) Congress has generously supported the Agricultural Market- 
ing Services in the Department of Agriculture which provides, free 
of charge, special research and service work for farmer-owned cooper- 
atives. 

We believe strongly that the word “cooperative” must not come to 
be used as an alibi for legalizing something which we do not want or 
is not needed. As far as Hood knows, none of New England’s prin- 
cipal cooperatives feel that they are restricted from growing by the 
administration of existing laws. 

Certainly we at Hood see no evidence of any such restraint or re- 
striction. In New England, as in the rest of the country, cooperatives 
have enjoyed substantial growth, and have been able to provide their 
farmer members with many new and worthwhile services. 

Senator Proxmrre. Do you have any figures at all on that to indi- 
cate the comparative growth of cooperatives in your area compared 
with your own or other corporations ? 

Mr. Corcoran. No, sir; I do not have any figures, but I am confi- 
dent that the growth has been rather substantial, and I am also confi- 
dent that I could get some figures if it would be helpful to the com- 
mittee. 

Senator Proxmire. Well, I would like to get the most objective 
figures I could to show if it is true or not true that co-ops have been 
growing rapidly, especially in relation to competing proprietary 

usiness. 

Mr. Corcoran. Yes, sir. 

Senator Proxmire. If you can get that it will be appreciated. Go 
right ahead. 

Mr. Corcoran. However, we do not believe that there is need to 
extend to cooperatives any new special privileges. We believe strongly 
that it would indeed be unfortunate if Congress were to pass this 
bill S. 2014 which is not needed by cooperatives, and which if enacted, 
would be very damaging to proprietary companies. If such action 
were taken, the result would be to exempt one very large segment of 
the dairy industry from all antitrust jurisdiction, while at the same 
time Congress is exercising rigid antitrust supervision of another 
segment. 

e hope you gentlemen will agree with us when your committee 
makes its report. 

Thank you for the opportunity to appear before your committee 
and to express our feelings on what we regard as a highly important 
piece of legislation to the future welfare of our company. 
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(The appendix attached to Mr. Corcoran’s statement is as follows :) 


List OF COOPERATIVES From WHom H. P. Hoop & Sons PURCHASES AT THE 
PRESENT TIME 

Cream: 
Producers Creamery co., Springfield, Mo. 
Rochester Dairy Cooperative, Rochester, Minn. 
Chippewa County Cooperative Creamery, Bloomer, Wis. 
Antigo Milk Products Cooperative, Antigo, Wis. 
Michigan Producers Dairy Cooperative, Adrian, Mich. 
Ladysmith Milk Producers Cooperative, Ladysmith, Wis. 
North Star Dairy Cooperative, Winthrop, Minn. 
Dairymen’s League Cooperative Association, New York, N.Y. 

Butter: 
Northern Cooperatives, Inc., Wadena, Minn. 
State Brand Creameries, Mason City, Iowa. 

Cheese : 
Dairyland Cooperative Association, Juneau, Wis. 
Land O’Lakes Creameries, Minneapolis, Minn, 

Milk: 
Richmond Cooperative Creamery, Inc., Richmond, Vt. 
United Dairies, Inc., Randolph, Vt. 
Bethel Cooperative Creamery, Bethel, Vt. 
Shelburne Cooperative Creamery Association, Inc., Shelburne, Vt. 
Milton Cooperative Dairy, Milton, Vt. 
New England Milk Producers Association, Boston, Mass. 
United Farmers of New England, Inc., Boston, Mass. 
Dairymen’s League Cooperative Association, New York, N.Y. 
Northern Farms Cooperative, Inc., Montpelier, Vt. 
Maine Dairymen’s Association, Inc., Fryeburg, Maine. 
Eastern Milk Producers Cooperative Association, Inc., Syracuse, N.Y. 
Local Dairymen’s Cooperative Association, Providence, R.I. 
Connecticut Milk Producers Association, Hartford, Conn. 
New Bedford Milk Producers Association, Inc., New Bedford, Mass. 
Fall River Milk Producers Association, Inc., Fall River, Mass. 

. Bennington Cooperative Creamery, Bennington, Vt. 

SEs: 

Eastern States Cooperative, Springfield, Mass. 
Grange League Federation, Ithaca, N. Y. 
Willimantic Cooperative, Willimantic, Conn. 
Quality Egg Marketing Cooperative, Glidden, Iowa. 


Mr. Corcoran. Again for the record may I make a minor correction 
on the appendix which says “List of cooperatives from outside of New 
England from whom H. P. Hood & Sons purchase.” 

T would like to strike out “from outside of New England” so it will 
read “List of cooperatives from whom H. P. Hood makes purchases.” 

Senator Proxmire. I am glad to see.you have three Wisconsin co- 
operatives from whom you purchase cream, and one, cheese. You 
don’t have a Wisconsin co-op from whom you purchase butter I’m 
sorry to see. 

I understand you are more likely to purchase milk from your Ver- 
mont, New York, and Massachusetts co-ops. 

Mr. Corcoran. Yes, sir. 

_ Senator Proxmire. Mr. Corcoran, with what authority do you 
speak for Hood & Sons? This is a direction of the president or the 
board of directors? 

Mr. Corcoran. Direction of the president, sir. 

Senator Proxmrre. And was there any consideration given to this 
by these competent executives, the well-qualified people you men- 
tioned on page 2, Geyer, Stitts, Young? Were they consulted? Do 
they have any view on this legislation ? 
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Mr. Corcoran. Two of them, sir. 

Senator Proxmire. Who are they ? 

Mr. Corcrran. Dr. Stitts and Dr. Welden. 

Dr. Stitts is not now actively associated with our company, but has 
been used as a consultant on this matter. Dr. Weldon is actively as- 
sociated with our company. 

Senator Proxmire. What is their position ? 

Mr. Corcoran. Dr. Welden is our company economist. 

Senator Proxmire. I mean what is their position on the legislation ? 

Mr. Corcoran. They are in complete accord with the company’s 
position. 

Senator Proxmire. That is a forthright statement on co-ops gen- 
erally as well as on this legislation. Have you been active at all in 
the Tax Equality League? 

Mr. Corcoran. Only to the extent that we participate. 

Senator Proxmire. You are members of it, your organization is? 

Mr. Corcoran. Yes, sir. 

Senator Proxmire. Senator Aiken ? 

Senator Aiken. No. I am just going over Mr. Corcoran’s state- 
ment here. You don’t challenge the right of cooperatives to acquire 
distribution systems or processing plants, do you? 

Mr. Corcoran. No, not if it ison the same basis. 

Senator Arken. If it is on the same level? 

Mr. Corcoran. Yes, sir. 

Senator Arken. I take it what you are asking is we will say that the 
Hood Co. is restricted or at least the Federal Trade Commission chal- 
lenges the right of the Hood Co. to do more than a certain percentage 
of the business in the Boston area or the New England area. 

Mr. Corcoran. Yes, sir. 

Senator Aiken. As they have done I guess more than once. You 
are asking that any other group, whether proprietary or cooperative, 
be under the same restrictions. 

Mr. Corcoran. That’s right, sir. 

Senator Arken. What do you say about the national organizations 
which acquire distribution systems in virtually every large city in 
the country? You operate only in the New England area I believe, 
except for purchasing. But there are organizations which operate 
all over the country. 

While they don’t have over 25 percent of the business in any one 
place, they do enough business overall so that they come pretty close 
to dictating terms and prices. How would you control that situa- 
tion ? 

Mr. Corcoran. Are you referring to proprietary organizations? 

Senator Arken. Yes. 

Mr. Corcoran. Or cooperative organizations? 

Senator Arken. I have in mind the owners right here in Washing- 
ton. Sealtest is owned by a giant corporation which does business 
not only all over the United States but all over the world. 

They are in a position so that they can operate at a loss in one place 
and easily make it up with an unnoticeable increase in two or three 
other places. 

Their control over the business as a whole is far more than we will 
say the control of the Hood Co., even though it had 50 percent of 
the business in the city of Boston. 
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They have influence over the whole industry. What do you do in 
cases like that ? 

Mr. Corcoran. Well, I guess if I were to speak on that, Senator, I 
would not be reflecting the opinion of the company, because this is an 
area in which we have not been directly concerned. 

Senator A1ken. No; you are competitors in a sense, of these nation- 
wide outfits, some of which are worldwide. 

Mr. Corcoran. Yes. I thought you had direct reference though 
to the situation here in Washington. 

Senator Arken. That is true. ' 

Mr. Corcoran. With which I have not a good acquaintanceship at 
all.” What I am saying is I don’t have any firm opinion on it, and I 
don’t know how you would manage or control it. 

Senator Arken. I don’t think so either but I do think that is a 
more serious situation than perhaps one company acquiring 50 per- 
cent of the business in one area. 

Mr. Corcoran. Our concern, perhaps from a selfish viewpoint, is 
with our own area, the region in which we operate in New England 
ad our competitors, two of which are cooperatives, and what we think 
this bill would do in giving them an unfair advantage, an unfair 
comeptitive advantage because they are cooperatives over us as a 
proprietary company. 

Senator AIKEN. I think what you want is that if the Federal Trade 
Commission says that you should be restricted to whatever percentage 
it may be, 30 percent, to get beyond that you become monopolistic, 
that you simply ask that any cooperative be under the same restric- 
tions. 

Mr. Corcoran. Yes, sir. 

Senator Arken. And I want to make clear that you are not chal- 
lenging in any way their right to acquire processing plants or dis- 
tribution systems. 

Mr. Corcoran. No; because as you know they now have them in 
New England and we do not challenge them at all. 

Senator Arken. I think that isall. 

Senator Proxmire. Thank you very much. 

Senator Arken. Thank you, sir. 

Senator Proxmire. The next witness is Mr. Jerry Voorhis, executive 
director of the Cooperative League of the USA, Chicago, Il. 

Mr. Voorhis, we are delighted to have you. I reviewed a book of 
yours some years ago, in my usual] blunt fashion. 


STATEMENT OF JERRY VOORHIS, EXECUTIVE DIRECTOR, 
COOPERATIVE LEAGUE OF THE USA, CHICAGO, ILL. 


Mr. Voornis. Yes; I remember; Mr. Chairman and Senator Aiken, 
I appreciate the opportunity of being here this morning. 

My name is Jerry Voorhis and I am executive director of the Co- 
operative League of the USA with headquarters at 343 South Dear- 
born Street, Chicago, Ill. 

The Cooperative League is a national federation of consumer, sup- 
ply, and service cooperatives. A substantial majority of our members 
are farmers, and while only one of our major member organizations 
is primarily a marketing cooperative, incidentally, in the field of fruits 
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and vegetables, we have a deep concern for the progress and welfare 
of all types of cooperative and mutual enterprises and especially those 
which serve and strengthen agriculture. 

Our organization had no part in the initiation of this legislation. 
But it involves certain principles and present imperative requirements 
of our country in which our interest is a very great one. 

May I interpolate just long enough to say that I would be more 
impressed by people expressing fear of cooperatives if they also ex- 
pressed in proper proportion the fear of the great aggregations in this 
country which are so big that most people are scared to be scared of 
them, even. 

After all, it is not altogether logical where tremendous concern is 
expressed over cooperatives, which do about 3 percent of the Nation’s 
business when Fortune magazine has just come out with a review of 
the constantly increasing power of the 500 biggest corporations. 

By way of comment on Mr. Arnold’s statements about the handling 
of lemons, and his complaint that some of these lemons are diverted 
to byproduct use, I would only. like to point out that farmers are not 
in a position to shut off production, fortunately for the world. 

They must produce and they do, and there is every bit as good a 
reason certainly if not a lot better reason for diverting that product 
to byproduct use as there is for an industry to simply shut down its 
production when it wants to control output and hence control prices. 

These two things in this respect if anything are on all fours, and 
if anybody is going to complain about farmers diverting products to 
byproduct use, they ought to be equally concerned about the obvious 
power of any industry to shut down, which is not shared by agri- 
culture, 

My testimony on this measure will be very brief. Our American 
economy is already burdened with monopolistic controls to a point 
where a free market exists in comparatively few commodities and 
comparatively few points in the distributive process. 

In industry after industry there is little practical possibility of 
small business surviving much longer and still less of new businesses 
entering the field. 

For example, from 1953 to 1958 the prices of products which are 
administered went up between 20 and 37 percent. The prices in 
competitive industries either did not go up at all or went down. 
Agricultural prices between 1947-49 and 1958 went down 5 percent 
while prices of nonfarm production rose 26 percent, wholesale, accord- 
ing to the Department 4 f Labor. This was at the same time that over 
an 11-year period, farm production per man-hour had gone up 90 
percent while production per man-hour in industry was going up just 
about 24 percent. 

The people who increased their production per man-hour by 90 
percent lost 5 percent of their prices. The people who increased 
productivity 24 percent increased prices between 20 and 37 percent. 

There are, however, some areas in the economy where there is still 
a chance for the small producer to survive. And in these we are 
deeply interested. One of these still is agriculture. 

It is ironic that farmers have slaved and invested their hard-earned 
money in farm improvements—tractors, combines, better breeds of 
animals, and scores of other things—and increased their productivity 
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so phenomenally, while almost all the benefit has gone to the nonfarm 
population—and by far the greatest measure to the workers and owners 
and managements in the highly concentrated industries. Farm family 
income is lower than that of unskilled workers. A Federal Reserve 
Board study for 1958 shows farm families are the lowest paid of all 
except the retired. Median income of families: Farm operator $2,800, 
unskilled $2,840, semiskilled $4,520, skilled $6,000. 

But there is no chance, and I say this advisedly and considerately, 
for the farmer to survive in this kind of economy unless he bands 
together with other farmers and through cooperative investment ob- 
tains ownership of some of the profitable parts of the business of 
producing, processing, and distributing food products. 

The total food business is a profitable one indeed. But at present 
this does the farmer little good. From 1950 to 1958 the cost to con- 
sumers of a standard basket of groceries went up $122. But farmers 
received $12 less for that grocery basket in 1958 than they had received 
in 1950, whereas middlemen and processors got $134 more. 

This was due in no small part to the fact that the number of process- 
ing and marketing agencies to which farmers can sell is being reduced 
every year by a process of merger, consolidation, and the failure of 
smaller businesses. 

Annual profits of just three of the huge dairy products processing 
and labeling companies equaled in just 1 year the average net cost of 
the whole price support program for agricultural products down to 
1952. 

The only unprofitable part of the food business is the primary pro- 
duction thereof. In almost every other industry in the country vertical 
integration has been allowed to take place. Why should that same 
opportunity be denied to farmers acting through their cooperatives ? 

As I read this bill, what it provides essentially is that if farmers’ 
cooperatives acquire facilities for processing products or supplying 
themselves with needed agricultural inputs, or for marketing their 
products, the act of such acquisition shall not in itself be regarded 
as a violation of the antitrust laws unless the Secretary of Agriculture 
finds to the contrary. 

That is the mere acquisition of a facility shall not be regarded as 
a violation of the antitrust laws unless the Secretary of Agriculture 
says that it is. 

I doubt if it is a violation now under present law and if I am right 
then this bill does no more than clarify an existing situation. 

In saying that I don’t mean the bill is not important, because I think 
a bill iene these lines is important in the present circumstance, but 
I am inclined to think it will be a clarifying bill rather than entirely 
different and new legislation. 

If I thought the bill exempted farmers cooperatives or any other 
kind of cooperatives or anyone else from proper and fair prosecution 
if in fact they engage in monopolistic practices, monopolize markets, 
or raise prices unduly I would be against it. But I do not believe 
the bill does provide any such exemption, nor that it excludes the 
Justice Department from its enforcement job in this field. 

As I understood the measure, it is simply saying that farmers 
cooperatives can do what their competitors—huge, mammoth corpora- 
tions—have been doing all along, and are still doing. 
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Here all I need do is quote the report of the Department of Agri- 
culture on this measure. This is what the Department said: 

Processors of agricultural products not owned by farmers cooperatively, par- 
ticularly in the dairy field, and retail distributors of food have’through mergers 
and asset acquisitions grown tremendously in size and have concentrated oper- 
ations during the past 10 to 15 years. Accordingly, the Department has recog- 
nized the need for farmer cooperatives to grow comparably and engage in more 
integrated operations if they are to render maximum service to their farmer 
members under current market conditions. 

The present state of the poultry business is evidence of what will 
happen to all farmers if they are integrated by outside commercial 
interests. We are here asking that farmers be not regarded as in 
violation of the law if they do some of their own integrating through 
their cooperatives. 

As a matter of fact the best chance we have to preserve a measure of 
real participation in economic freedom, ownership, local initiative, 
local ownership of business and responsibility for most of the people 
is through cooperatives of many different kinds—consumer as well as 
farmer cooperatives. A strong cooperative segment in our econom 
could do a far better job of preventing monopoly and giving the small 
firm, the small producer, the average citizen a stake in American 
capitalism than any amount of lawmaking or law enforcing can do. 

But without ownership of some of the more profitable parts of 
our economy in their hands the little men are simply helpless, and 
before long they will be gone. When they are, America will be a 
very different kind of place from the country that pioneered democ- 
racy and beckoned opportunity to distressed people from all over the 
world. We will still have a lot of shiny things with which to amuse 
ourselves. But we won’t be able to take any responsibility for our 
own welfare nor to make any of the economic decisions regarding 
our own future which are the lifeblood of any democratic society. 

The purpose of this legislation is not as I understand it and should 
not be allowed to be, to let farmers or their cooperatives gain monopo- 
listic power. 

Rather that purpose is to enable farmers to put themselves in posi- 
tion to fight monopoly power in the hands of others where it already 
entets or is being developed and keep such monopoly from strangling 
them. 

Mr. Chairman, I would like to add, if I can, one or two other 
comments. One is to the effect that the interest rates paid by farmer 
cooperatives when they borrow from banks for cooperatives are 
necessarily dependent on the ability of those banks to market their 
debentures in the public market, which is where they get the money. 
Another comment is that if farmer cooperatives can pay their members 
less than established prices for their products, why should those 
members accept those lower prices? 

I would just like people to think about that. They don’t have to. 
They can quit the co-op any day they want to. I think one reason 
why they might do that under unusual circumstances is because they 
know that this is the only effective way in the long run they can 
protect their position. 

I don’t believe this bill lets co-ops buy banks, as was suggested by 
one witness. I don’t think it has anything to do with that at all. 

That is all, Mr. Chairman. 
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Senator Arken. There is one thing I want to ask Mr. Corcoran. I 
noticed in the list of cooperatives from which you buy milk you have 
Richmond Cooperative Creamery of Richmond, Va. 

Didn’t somebody make a a on that? 

Mr. Corcoran. Yes, sir, Senator. . 

Senator ArkeNn. Don’t you want to change that to Richmond, Vt.? 

Mr. Corcoran. Yes, sir. 

Senator A1KEN. Because if the story gets back home that you are 
sending to Virginia for fluid milk, I might get some mail on the 
subject. ‘ 

Mr. Corcoran. Yes, sir, and we might. 

Senator Arken. I couldn’t see, Jerry, that your position is so much 
different than the one taken by Mr. Corcoran. You heard his testi- 
mony. 

Mr. Voornis. Yes. 

Senator Arken. And he concedes the right of the cooperatives to 
buy outlets or processing plants, but not to get a monopoly in a partic- 
ular market. Of course, as I understand it the situation here in 
Washington resulted from the fact that the cooperative may have paid 
its producers better and charged less to the consumers. 

If anyone does that long enough, they naturally are going to get 
most of the business. 

Mr. Voornis. Well, I think they should. 

Senator Arken. Whether proprietary or cooperative? 

Mr. Vooruis. Yes. 

Senator Arken. And then the Federal Trade Commission comes in 
and says “You have got over a certain percentage of the business and 
you are in effect controlling the markets and that is illegal.” 

Mr. Vooruis. Yes. 

Senator Arken. I don’t know how you are going to handle that par- 
ticularly. But I would ask you what is your solution to a situation 
where we see a company like the one just testifying from Boston, the 
Hood Co., has as high a percentage of the local market as the Federal 
Trade Commission thinks is proper and sometimes a little more. But 
what is the solution to these giant chains that pick up the outlets all 
over the country and in effect control the market to a greater degree 
than a single company which may have 50 percent of the business in its 
own community? What is the answer to that? 

Mr. Vooruis. Well, my best answer to that, Senator, is that I think 
that the people who are trying to deal with those business organiza- 
tions, either as competitors to them, as buyers from them or as sellers 
to them have simply got to organize themselves cooperatively strongly 
enough so they stand on an even basis. 

Senator Arken. And perhaps on the same basis by uniting to a 
greater degree. 

Mr. Vooruts. By uniting, but you see the thing that the cooperative 
organization does, it enables each unit to keep its independence. You 
don’t have to have a monolithic structure in the cooperatives. 

Each unit can maintain its independence and still they can 
strengthen themselves sufficiently to deal with the situation that you 
are talking about. 

Now I have had some rather frightening illustrations of this within 
one midwestern State not long ago, where the farmers all were talking 
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about the reduction in the number of places that they could sell their 
products, and it was down in the ratio of 20 to 5 over a period of a very 
few years. Of course the big national chains which you are talking 
about and similar organizations are integrating clear back to produc- 
tion and getting themselves in a position where then if the price at 
which they can bey does not suit them, they just use some of their own 
products for a while until the price comes down. This power is very 
asc But I would like to point out that it is possible for proprietary 

usiness to use the cooperative device, and it does in many cases to put 
itself in a competitive position, as well as farmers. For small business 
to do this very same thing it is also possible for consumers to do it and 
in the long run it is hoped that they will to a greater extent and then 
you will have continuing competition in business as has happened in 
Scandinavia and elsewhere. 

If people are so scared of it, in Sweden even today only 17 percent of 
the businesses are cooperative, and yet there is a good enough yardstick 
so that they don’t worry too much about antitrust laws. 

They have got a competitive situation that is going to be permanent. 

Senator Arken. I think that is all. 

Senator Proxmire. Mr. Voorhis, you’re executive director of the 
cooperative league and you are appearing on the basis of past policies 
or on the basis of consideration of this specific legislation? Or on 
what basis? 

Mr. Voornis. Well, both. There is no doubt that our policy is to 
defend the interest of cooperatives of all sorts, and there is no doubt 
that our policy is as stated that we look for the time when coopera- 
tive business will form a sufficient segment of our economy so that it 
can be an effective yardstick, and we say we think that is 10 or 15 
percent of the business. 

Maybe we are wrong one way or another, we don’t know. But I also 
consulted with the president, the vice president and two other mem- 
bers of our executive committee specifically about this testimony, and 
they all said they thought I should testify, and they also said I should 
testify along the lines I did. That’s about where it stands. 

Senator Proxmire. And you feel that there is nothing in S. 2014 
which would enable a cooperative to create a monopolistic situation 
that it does not have under the present Capper-Volstead Act ? 

Mr. Vooruis. In general I would agree with that, but I have tes- 
tified in general with respect to what I understand the purport of 
this legislation is. I have understood that some amendments to it 
might be considered. 

Senator Proxmire. And you feel that the basic safeguard, which is 
that the Secretary of Agriculture shall have the right to disapprove, 
is adequate ¢ 

Mr. Voornts. In the case of acquisition Ido. Yes, I said in my tes- 
timony that I didn’t conceive the bill to shut the Department of Jus- 
tice out of its job of proper enforcement of monopolistic practices in 
practice. 

Senator Proxmire. I must say in reading the language of this as 
objectively and as fairly as I can it seems to me that maybe it does 
that. 

Mr. Voornts. You think it does? 
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Senator Proxmire. I think Senator McCarthy who was here yester- 
day indicated that he might amend it. But it seems to me that it 
says— 

May acquire the stock or assets of existing marketing facilities such as a store, 
warehouse, market, or dairy for the purpose of selling at wholesale and/or 
retail, agricultural or dairy products produced by such association or associa- 
tions and/or the members thereof; and such associations and their members may 
make and fulfill the necessary contracts and agreements to effect such acquisi- 
tion, ownership, and operation, and any such contracts and acquisitions hereto- 
fore made by any such association are hereby declared to be lawful. All such 
associations and their activities, contracts, and practices are subject to and 
within the exclusive jurisdiction of the Secretary of Agriculture and the remedy 
and procedures provided in section 2 of this act (7 U.S.C. 292). 

Mr. Vooruis. I would concede that to apply to the acquisition. I 
am no expert on the subject but that is the way I would read it and 
that is what I think the purpose of the bill is. 

Senator ProxMire. Then your answer on this last intrigues me very 
much. You feel apparently that there is not a great deal of hope in 
reliance on the Federal Trade Commission, the Attorney General’s 
office to prosecute, a monopoly to the extent that it would prevent 
these large chains and these enormous national corporations from ac- 
quiring a degree of economic power that they have, that a far more 
practical answer is the cooperative movement. 

Mr. Vooruis. Yes, I think it isa more practical answer. 

Senator Proxmire. I don’t mean we have to throw in the sponge of 
course on antitrust. I enthusiastically support antitrust action. 

Mr. Voornis. I want to add that I am not at all against the antitrust 
operations nor am I by any means against the operation of the Federal 
Trade Commission. 

I do think there has been a tendency in the governmental agencies, 
including the Department of Justice in recent years, to try to get co- 
operatives, but in the long run you have to consider all these matters 
from the standpoint of governmental principle, and from that point 
of view I think that prosecution sometimes is exceedingly difficult. 
For example, if two people conspire, you can do something about it, 
but if one has only 3 or 4 or 5 corporations in an industry which are 
completely dominant in that industry, how can you tell whether they 
conspired or whether they just played a round at golf together? 

You just can’t. Identical bidding on a lot of these things is an illus- 
tration of that fact, and the peculiar action of prices in the face of mar- 
ket gluts, declining economic activity and prices of certain commodi- 
ties continuing to go up is a complete answer to the fact that these are 
not free markets at all. Now how you get at that I don’t know except 
that if the small people will join together and own businesses and 
compete and take their chances, and a lot of them fail, and all the 
rest of it, this seems to me to be a darn good way to go about it, and 
one which is certainly in accord with our American idea of people 
looking after themselves as much as possible. 

I can show you and so can you, of course, many, many local com- 
munities throughout this country where everybody from the banker 
down wants a cooperative business to be maintained or established be- 
cause he knows this is the one kind that is always going to be locally 
owned and is always going to stay in that community. 
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Senator Proxmire. Thank you very much, Mr. Voorhis. We very 
much appreciate your testimony. 

Mr. Voornis. Thank you. 

Senator Proxmire. The next witness is Mr. Holmes Baldridge. I 
see you have a somewhat more substantial statement than some of the 
other witnesses, and I would appreciate it very much if you could sum- 
marize it. As a competent lawyer I am sure you are able to do that 
very well and we will put the entire text into the record. 

However, if you want to proceed with the text as it is you are priv- 
ileged to do so. 


STATEMENT OF HOLMES BALDRIDGE, CHICAGO, ILL., REPRESENT- 
ING THE REALEMON-PURITAN CO., CHICAGO, ILL., WINCKLER & 
SMITH CITRUS PRODUCTS CO., ANAHEIM, CALIF., AND THE PARA- 
MOUNT CITRUS ASSOCIATION, SAN FERNANDO, CALIF. 


Mr. Barprivce. Thank you. 

I represent, as the prepared statement indicates, three independent 
processors of citric fruit juice products. One is the Realemon- 
Puritan Co. of Chicago, Ill., the second is the Winckler & Smith 
Citrus Products Co. of Anaheim, Calif., and the third is the Para- 
mount Citrus Association of San Fernando, Calif. 

Senator Proxmire. They have specifically asked you to appear be- 
fore us? 

Mr. Bauprince. Yes; they did. 

Senator Proxmire. On this legislation in opposition to it ? 

Mr. Baupriver. Yes. These first two companies are dependent 
entirely for their basic product, essentially manufacturing of juice, 
on Sunkist both through the supply of product oranges and product 
lemons. Sunkist controls about 85 percent of the product lemons 
available for the manufacture of various lemon juice products. That 
is nationwide, 85 percent. They also control about 70 percent of the 
California-Arizona oranges available for processing into orange juice 
products. 

They have therefore a monopoly control of the basic ingredients 
which are essential to the manufacture of the products of these inde- 
pendent processors. 

They have used their monopoly power over the product lemons and 
product oranges in the past to impose restraints of trade upon these 
two independent processors. Asa matter of fact, these restraints and 
their refusal to make product available to Winckler & Smith Co. drove 
that company into bankruptcy. 

An antitrust suit was brought and that case is presently pending on 
appeal in the ninth circuit. 

t seems to me as I read this bill that it offers a blanket exemption 
from the antitrust laws to agricultural cooperatives, farmers, ranch- 
men, and dairymen. In my view, and I spent 13 years in the Anti- 
trust Division of the U.S. Department of Justice and 2 years as Assist- 
ant Attorney General, and during that period we had a number of 
cases involving the activities of agricultural cooperatives with which 
I was personally connected as a lawyer for the Government, it seems 
to me that section 6 of the Clayton Act 

Senator Proxmire. What years were those, Mr. Baldridge? 
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Mr. Baxprivce. From 1938 to 1953, section 6 of the Clayton Act and 
section 1 of the Capper-Volstead Act permitted co-ops to deal on an 
equal basis with the concerns to whom they had to sell their products. 
Those acts merely applied to agricultural cooperatives, the same type 
of business organizations that are represented by the corporation on 
the business as opposed to the cooperative side. 

If this bill is passed in its present form, it seems to me there are 
no brakes at all on the use of economic power that co-ops either now 
have or may acquire in the future. 

Senator Proxmire. Don’t you consider the power of the Secretary 
of Agriculture to be a brake? 

Mr. Batprivce. No; I do not. In the first place the standards set 
up for action by the Secretary are so vague as to invite finding of 
unconstitutionality by the courts. 

I think that the power vested by the Secretary of Agriculture sets 
up too vague a legislative standard and it invites a holding of uncon- 
stitutionality by the courts. Second, the Secretary of Agriculture 
has had that power for 35 years and has never exercised it in a single 
instance. Of course, you co a basic, I think, difference in policy 
as between the enforcement agencies of the Government insofar as it 
attempts to maintain a control over the economy is concerned and the 
activities of the Department of Agriculture. The basic policy in 
agriculture has been throughout the years a policy of price stabiliza- 
tion as opposed to effective competition which the Department of 
Justice and the Federal Trade Commission attempt to effect insofar as 
business interests are concerned. 

Senator Proxmire. Don’t you think it is proper for Congress to 
recognize as a policy that there is a difference between cooperatives 
and corporations, that there is a difference between a situation which 
we find ourselves in with low farm income, the enormously destructive 
effect of farm surpluses on farm income and the welfare of farmers? 

Mr. Bauprince. I think the Congress has the right to legislate on 
any subject in any manner it sees fit. 

Senator Proxmire. Very feeble bargaining power on the part of 
farmers when they come to the market, the enormous bargaining 
power on the part of the processors and the corporations, a recogni- 
tion as Mr. Voorhis said so eloquently that so much of our industry 
has control over its production so that it can restrict its production, 
control its price regardless of what happens to demand, recognizing 
all these things, isn’t it proper perhaps and might it not even be cor- 
rect for Congress to feel that cooperatives should be not only put into 
a different category as the Capper-Volstead Act does, but cohs treated 
differently with regard to antitrust, as labor unions now are ? 

Mr. Batprince. Well, I think that it is proper to put cooperatives 
on an equal bargaining basis with businesses, but this bill goes further 
than that. It permits the co-op to do anything that a business con- 
cern if it did would be liable to prosecution under the Federal anti- 
trust laws. It seems to me there is another basic objection to this 
bill, and that is the possibility that the entire food industry may be- 
come completely noncompetitive over a period of years. You men- 
tioned a while back, Senator, that very few co-ops have the capital to 
buy other concerns and integrate completely as this bill permits. 
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I think with respect to the normal cooperative, that is true. . It is 
not true of a cooperative such as Sunkist growers. That is a tremen- 
dously integrated concern at the present time as gross sales are in 
excess of $200 million a year. 

But that isn’t the feature of the bill that it seems to me is so vital. 
But it is the invitation contained in the direct language of the bill for 
present processors of food and present chainstore distributors of food 
to associate themselves in some way with the production of the food 
commodities they sell so as to take advantage of the exemptions that 
this bill permits a farmer or agricultural cooperative. 

In other words, you have the present business concern that is now 
subject to the restrictions of the antitrust laws taking the initiative 
in associating with a co-op and hiding behind the co-op exemption as 
it is permitted in this bill. 

It seems to me there is your real danger in a bill of this type, which 
as I read it grants complete exemption to agricultural cooperatives 
from any of the antitrust laws. 

Senator Proxmiee. Can you think of a proper or appropriate 
amendment that would prevent businesses from using the cooperative 
shield this way ? 

Mr. Bauprince. Frankly, Senator, I don’t think the bill is needed 
at all because section 1 of the Capper-Volstead Act as it is presently 
written has raised the cooperative to a collective bargaining level that 
is equal to the persons to whom such cooperative must sell its products, 
and I think that is all the protection it is entitled to. 

They can acquire facilities now. They can integrate now, so long 
as they don’t do it to the degree that they would violate section 7 of 
the Clayton Act or abuse their marketing position to the point where 
they would violate section 2 of the Sherman Act and restrain trade in 
violation of section 1. I see no reason why a cooperative should be 
entitled to any more economic privileges under our free enterprise 
system than the ordinary business concern. I think it is entitled to 
as much. 

I think it has got that now. But certainly this bill goes far beyond 
what the normal business concern is permitted to do. 

Senator Proxmire. You don’t see any difference between a business, 
a corporation, National Dairy Corp. or Kraft or whatever big business 
ae want to name and a cooperative? Don’t you feel just exactly what 

r. Voorhis said, that the corporation does tend to be a monolithic 
structure with its prime purpose to make profits? 

Of course, there is nothing wrong with it. It is good. It is the 
engine that drives our economy. 

But at the same time the cooperative is different than that. It’s 
purpose is to provide a bargaining power, an influence for its 
members. 

; Mr. Batprince. That hasn’t been my experience in the field of citrus 
rult. 

Senator Proxmire. At any rate, it is certainly a more democratic 
by and large, a more democratic organization, isn’t it ? 

_ Mr. Barprivee. Well, it ought to be, but too frequently a coopera- 
tive, particularly if it is a large one, is run by the hired managers at 
the top. It is a sprawling organization. The individual grower has 
very little to say in most instances about how the co-op is to be run, 
about the policies that are to be pursued. 
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Senator Proxmire. If the policies don’t help him the officers in 
charge usually don’t last long in most cases. 

Mr. Batprivge. That would be the normal expectancy. 

Senator Proxmire. So the policies have to help the producers who 
are the members and who elect the directors. My experience with 
farmers is that they really understand markets and that they under- 
stand their business very thoroughly and that they are very active in 
their co-ops, in their school boards and so forth, as compared with 
stockholders who are much less active and much less interested and 
more concerned with what dividends they get. Stockholders are not as 
active in attending meetings and so forth. Labor union members are 
the same way. They are much less interested in the activity of their 
unions than the co-op farmers are in going to their organization meet- 
ings and maintaining a democratic control. 

Of course these are all subjective judgments I recognize and they 
are not reducible very well to statistics or to a legal discrimination. 

Mr. Batpriver. Well, on the limited direct experience I have had 
with cooperatives I would have to say that they are not too demo- 
cratic an organization, particularly the larger ones because they are 
too large for the individual farmers voice to be heard effectively, and 
they are really run by the hired management at the top. 

ne further thing about this bill. At the present time there has 
only been one definitive court opinion by the Supreme Court on the 
Volstead Act in the Borden case. In that case the court held the ex- 
emption was lost to the co-op if it combined with a non-co-op, im- 
posing restraints of trade on third parties. Under this bill such an 
arrangement would be legalized. 

A co-op could combine with a noncooperative group and restrain 
trade. That is another reason why it is quite possible 

Senator Proxmire. It doesn’t seem to me that the Secretary of Agri- 
culture would permit it. 

Mr. Batpripee. Yes; but in 37 years he has made no attempt to 
look into the pricing policies of co-ops as provided by section 2 of 
the act. 

It is this construction of the present restriction on section 1 of 
Capper-Volstead as imposed by the Supreme Court in the Borden 
case, the lifting of that restriction would certainly encourage the 
major processors of the major chain store operators to associate 
themselves in some way with an agricultural cooperative and then at- 
tempt to claim exemptions from grower from farm to table in the 
pricing of food products. 

As everyone knows, the price of food takes about from 22 to 28 
percent of the average family’s budget. You have very keen competi- 
tion in the family’s food budget. As one court put it recently a frac- 
tion of a percent in price means the economic hfe or death of a pro- 
cessor or chainstore operator. “ih 

‘Under this bill you are not going to have that competition. You 
are going to invite monopoly prices in the food industry. __ 

Senator Proxmire. What you mean is the kind of competition you 
have in the food industry is that the farmer is getting less and less 
and the processor is getting more and more. The farmer’s bargain- 
ing power is getting weaker and weaker and the farmers’ bargaining 
power is less and less. é 
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The farmer is getting 39 cents out of the food dollar. He used to 
get more than 50. 

Mr. Bauprivez, I think one thing is overlooked whenever you read 
figures, and you read them frequently in newspapers and in speeches 
on the hill here. One thing that is overlooked when the discussion is 
had about the percentage of the food dollar that the farmer gets 
today as compared to 10 or 15 or 20 years ago. 

People have become spoiled. They want to eat fresh vegetables in 
the winter. They want to eat winter foods in the summer or all year 
round. They have to be grown at distant points and the freight paid 
on it. All of that adds to the cost of food that the average Amer- 
ican eats. He wants everything 12 months a year, regardless of how 
far it has to be shipped, and he wants it neatly packaged, and that 
costs money, and that is one of the major reasons in my opinion why 
the farmer gets less and less of the food dollar, because the fancy 
manner in which the consumer insists that the produce be put up in 
the retail store, plus his insistence on eating everything 12 months 
a year, regardless of whether it is grown in his area or not has been 
segpeenyee for a large percentage of the increase in the total food 

ill. 

Senator Proxmire. Plus the fact that you have labor costs going up 
with food processors because you have labor unions that are strong 
plus the fact that profits have increased, and you don’t have this kind 
of income flowing to the farmer. 

Mr. Baupriwce. I think another point on this bill, if this bill is 
passed, and labor has similar exemptions now to those afforded the 
farmer cooperatives, if this bill is passed, I think you are going to 
have a big clamor from labor unions and fishermen for blanket exemp- 
tion from the antitrust laws. 

Once you get this thing started, you open Pandora’s box and there 
you are. 

Senator Proxmire. Senator Aiken ? 

Senator Arken. I gather from the early part of your testimony that 
you are critical of the law as it now is without this bill. 

Mr. Baxprivcr. No. 

Senator ArKken. In regard to the Sunkist situation. You claim 
they have a virtual monopoly. 

Senator Proxmirr. You say they have used monopoly power. 

Mr. Batprince. We think we have our remedy in the courts on that. 

Senator ArkEN. You are not critical of the present law as it is now? 

Mr. Baupriper. Oh, no. 

Senator Arken. You simply fear that the wording of this bill is 
such that it could be used to the disadvantage of other interests that 
you feel have inherent rights. 

Mr. Batpripver. That’s right; have other interests in the food in- 
dustry as well as a disadvantage to the consumer who would have to 
pay, in my view, higher prices for his food. 

Senator Aiken. I’m sure it is not the intent of the promoters of this 
bill to create conditions that would lead to monopolies. I am sure 
that is not the intent. 

Mr. Baupriwee. I am sure it is not either, but I say that is what the 
bill does. 

—— Arxen. You are fearful that the language would permit 
that. : 
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Mr. Batprince. Yes. 

Senator Arken. That calls for a study of the language then. I 
don’t think that all of the farm organizations and the cooperatives 
have given too much study to this up to this time. I do believe, how- 
ever, that cooperatives are more likely to prevent monopolies than they 
are to create them; certainly under the present law I think they have 
gone far toward preventing monopolies. I think that is all. 

(Mr. Baldridge’s prepared statement is as follows :) 


My name is Holmes Baldridge. I am a partner in the law firm of Stiefel, 
Greenberg, Burns & Baldridge, located at 77 West Washington Street, Chicago, 
Ill. I requested the chairman of your full committee to afford me an oppor- 
tunity to be heard in opposition to S. 2014, a bill which would, in my opinion, 
if enacted, confer upon agricultural associations, associations of farmers, ranch- 
men, dairymen, nut and fruitgrowers and producers of other agricultural 
products, complete immunity from all liability under the Federal antitrust laws. 

My interest in opposing such legislation is twofold. In the first place I repre- 
sent two independent processors of citrus fruit juice products which have been 
and are dependent upon Sunkist Growers, Inc., the largest citrus fruit coopera- 
tive in the United States, for their supply of product lemons and oranges and 
of conecentrated lemon juice, which products are essential to the manufacture 
and sale of various types of citrus fruit juices. These two processors are the 
Realemon-Puritan Co. of Chicago, Ill., and the Winckler & Smith Citrus Products 
Co. of Anaheim, Calif. These concerns compete directly in the same markets 
with Sunkist, which is an integrated concern which functions both as a supplier 
of basic ingredients to my clients as well as a manufacturer of consumer juice 
products which are sold in direct competition with the products manufactured 
by my clients. Sunkist produces approximately 85 percent of all lemons grown 
in the United States and approximately 70 percent of the oranges grown in the 
California-Arizona area. I also represent for purposes of this hearing a third 
company, the Paramount Citrus Association of San Fernando, Calif., a corpora- 
tion with grower members, which concern also competes directly with Sunkist 
and other agricultural cooperative associations engaged in the business of manu- 
facturing and selling citrus fruit juices. Any exemptions granted to agricultural 
cooperatives, in addition to those already afforded such organizations by section 
6 of the Clayton Act (15 U.S.C., sec. 17) and by sections 1 and 2 of the Capper- 
Volstead Act (7 U.S.C., secs. 291, 292), would make it difficult, if not impossible, 
for independent processors, or corporations with grower organizations, to 
compete with such agricultural cooperative organizations. 

In addition, the Winckler & Smith Citrus Products Co. has secured a sub- 
stantial judgment against Sunkist Growers, Inc., for alleged discrimination in 
the sale by Sunkist of product oranges to independent orange juice processors 
in California. This judgment is pending on appeal. S. 2014 would wipe out 
such judgment since it declares to be lawful any contracts heretofore made by 
such associations. The jury returned a verdict in favor of Winckler & Smith 
under the Sherman Act on a charge that Sunkist discriminated in price in the 
sale of product oranges to Winckler & Smith’s competitors after announcing a 
Set price for the sale of such oranges to all independent processors alike. As 
a result of such discrimination Winckler & Smith was unable to compete with 
those customers of Sunkist which were supplied with product oranges at a price 
far below the publicly announced Sunkist price and such company was forced 
into bankruptcy and lost its plant and business. 

My second reason for opposing such legislation is the interest which every 
consumer of food products has in the maintenance of competitive prices on that 
20 percent of the average family budget which is expended upon food. At the 
present time the competition nationwide in the manufacture, distribution, and 
sale of food and food products is so great that a difference of a fraction of a 
cent in selling prices, as one Federal judge has put it, spells the difference 
between economic life or death for competitors. Under S. 2014 the large food 
chainstores and the large processors and distributors of food products could 
become associated with or be absorbed by an agricultural cooperative associa- 
tion and engage with impunity in every conceivable type of predatory business 
practice, including price fixing, price squeezing, coercion, boycott, and monopoliz- 
ing. The same situation would be permissible in the distribution and sale of 
fresh and processed meat products and in food products of all kinds. 
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The purpose of S. 2014 has been variously stated as follows: “To clarify and 
amend the Capper-Volstead Act and for other purposes’—‘“a bill to authorize 
farmers and/or associations to own and operate facilities, and for other pur- 
poses,” and “to make it clear” that the “many and varied farmer coopera- 
tives * * * may acquire facilities to carry out”their “activities from whatever 
source * * *,” 

The “clarification” provided in the pending bill is “clarification” by way of 
giving agricultural associations complete exemption from liability under the 
antitrust laws. The bill provides that farmers, associations of farmers, planters, 
dairymen, nut or fruit growers, and producers of other agricultural products 
may own and operate facilities for the purpose of collectively processing, pre- 
paring for market, handling and marketing their products, may acquire the 
stock or assets of existing facilities, including but not limited to stores, ware- 
houses, markets or dairies; and may make any necessary contracts and agree- 
ments to effect such acquisition, ownership, and operation. 

It is submitted that under such broad language agricultural associations and 
their members could engage in any type of commercial activity which, but for 
such language, would violate either section 1 or section 2 of the Sherman Act, 
or any one or more or all of sections 2(a)—2(d) inclusive of the Clayton Act 
as amended by the Robinson-Patman Act, section 3 and section 7 of the Clayton 
Act, and enjoy complete immunity from the proscriptions of such acts. Under 
S. 2014 agricultural associations could monopolize an industry through merger, 
or discriminate in price, or coerce competitors, or squeeze competitors out of 
the market, or do any of the acts which the courts have held violate the public 
policy embodied in the antitrust laws. 

Passage of such a bill would make farmers and agricultural associations the 
only element in our entire economy that would enjoy complete immunity from 
the antitrust laws. Partial or limited exemptions have been given to various 
groups, including agricultural cooperatives, labor unions, and fishermen. But 
no group has ever been given blanket immunity from such laws. There would 
appear to be no compelling reason for giving complete or blanket immunity to 
agricultural cooperatives. Such organizations presently enjoy a limited im- 
munity under the antitrust laws, an immunity which permits them to deal 
upon an equal basis with those who buy their products. There is economic 
justification for such limited immunity. Section 6 of the Clayton Act, for 
example, provides that agricultural organizations which are instituted for pur- 
poses of mutual self-help, which have no capital stock, and which are not con- 
ducted for profit, are not to be considered in and of themselves, illegal combina- 
tions and conspiracies in restraint of trade under the antitrust laws. Likewise, 
section 6 makes the same exception in reference to labor unions, i.e., the mere 
fact that workers organize into unions for bargaining purposes and self-help 
is not to be considered as a combination in restraint of trade. 

Section 1 of the Capper-Volstead Act broadened section 6 of the Clayton Act 
by making such act applicable to agricultural associations having capital stock. 
It provided that such associations might act together in collectively processing, 
preparing for market, handling, and marketing such products, and that such 
associations may have marketing agencies in common, and may make the neces- 
sary contracts and agreements to effect such purposes. 

By their terms section 6 of the Clayton Act and section 1 of the Capper- 
Volstead Act merely permits farmers to combine for mutual benefit in the 
same way that individual stockholders are permitted to act together in a 
private commercial corporation. (See House report on the Capper-Volstead 
Act, H. Rept. No. 24, pp. 1-3, 67th Cong., 1st sess., 61st Congressional Record, 
part I, p. 687). Absent the opportunity for collective action, the individual 
farmer, like the individual laborer, was unable to compete on a plane of 
equality with competitive concerns which bought his products. Section 6 of 
the Clayton Act and the Capper-Volstead Act gave legislative recognition to 
the principle of collective bargaining through the formation of agricultural 
associations for their mutual self-help. 

It is submitted that these two acts afford agricultural cooperatives an 
opportunity to bargain on equal terms with those who purchase their products. 
Such acts permit the cooperative to market its products at a fair price. This 
should be enough. Any additional protection by way of legislative exemption 
would place noncooperatives at a competitive disadvantage in competing for 
markets with agricultural cooperatives. 
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There is no ambiguity in the language of these two acts with respect to 
what cooperatives may do in the marketing of the products of their grower 
members. Growers may organize into associations for the purpose of bargain- 
ing collectively with those who purchase their products. Such associations may 
have common marketing agencies and such associations and their members 
may make the necessary contracts and agreements to effect collective bargaining 
and to establish common marketing agencies. The only judicial restraint whick 
the Supreme Court has thus far placed upon the activities of agricultural co- 
operatives has been in a situation where an agricultural cooperative has com- 
bined or conspired with a noncooperative concern to impose unreasonable re- 
straints of trade upon competitors. In such a situation the Court held that 
the cooperative loses its partial exemption since such activity was not author- 
ized either by the Clayton or Capper-Volstead Act's (see United States v. Borden 
Co., 308 U.S. 188). The Court has taken the same view with respect to the 
partial exemptions granted labor unions by section 6 and 20 of the Clayton 
Act and sections 1-13, inclusive, of the Norris LaGuardia Act (see Allen 
Bradley Co. v. Local No. 3, 325 U.S. 797; United Brotherhood of Carpenters v. 
United States, 330 U.S. 395). 

S. 2014 does not clarify the existing partially exempt status of the agricul- 
tural. Rather, such bill gives complete immunity to such organizations and 
their members for any type of business activity which, but for S. 2014, would 
violate the antitrust laws. Under it, a cooperative may make contracts with 
noncooperative concerns which restrain or monopolize trade. Under it a co- 
operative or group of cooperatives may, through acquisition and merger, achieve 
monopolization of any food product or combination of food products. Under it 
cooperatives may squeeze out competitors either by monopolizing or by making 
restrictive contracts. Under it cooperatives could conceivably achieve control 
of the entire food industry and charge monopoly prices. Under it, cooperatives 
could determine what concerns could enter the food field as well as the terms 
upon which such entry could be made. 

The provision in 8. 2014 which places the activities of agricultural coopera- 
tives exclusively under the jurisdiction and control of the Secretary of Agri- 
culture “under the remedies and procedures available to him to control the 
marketing and pricing of farm commodities” sets up a legislative standard so 
vague as to invite a judicial holding of unconstitutionality. The chief remedy 
available to the Secretary to “control the marketing and pricing of farm com- 
modities” is contained in section 2 of the Capper-Volstead Act. But the Secre- 
tary’s authority therein is limited to action by cooperatives which, in the Secre- 
tary’s view “unduly enhance the price of any agricultural product.” In the 
37-year history of such act the Secretary has not scheduled a single hearing al- 
though numerous Government and private antitrust suits have been brought 
against cooperatives, some of which attacked “undue” price enhancement. Under 
S. 2014 such suits could no longer be brought. Furthermore, under section 2 of 
the Capper-Volstead Act the Secretary may merely enter a cease and desist order 
which relates to future activity. There is no authority vested in the Secretary 
to restore competition already destroyed or to order damages paid to those 
competitors were injured. 

If complete immunity under the Federal antitrust laws is given agricultural 
cooperatives, as it is under S. 2014, it is difficult to see how the Congress could 
long resist efforts by other groups which enjoy a similar limited immunity, such 
as labor unions, fishermen, etc., to secure similar blanket immunity from such 
laws. Enactment of such a statute would seriously weaken our long-established 
policy of competitive free enterprise. 


Senator Proxmire. Thank you very much, Mr. Baldridge, for very 
competent and effective testimony. 

Mr. Temple McCallister, of McCallister’s Dairy Farms. I under- 
stand you are president of McCallister’s Dairy Farms in Warren, 


Ohio. 


STATEMENT OF TEMPLE McCALLISTER, PRESIDENT, McCALLIS- 
TER’S DAIRY FARMS, WARREN, OHIO 


Mr. McCatuister. I want to register my complaints against Senate 
bill 2014. I believe that this parasite for one segment of our industry 
is a detriment to all the rest of our people of our country. 
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I was born and raised on a farm and I am still on a farm although 
right at the present time we are not farming to any extent but are 
anticipating getting into the production of milk in a big way within 
the next 2 or 3 years. 

Senator Arken. How big? 

Mr. McCauuister. Up to around 5,000 head of cows, and we are 
sure on this set up now that we can keep them on 263 acres by buying 
the other outside feed that we need. 

Senator Aiken. Where are you located ? 

Mr. McCauuister. Warren, Ohio. 

This bill is bad for the farmer in that it gives him advantages and 
gives him help and learns him to be dependent on someone else thereby 
making weaklings out of the once very strong American farmer. 

Many other things that he is now getting is now making him 
weaker and weaker and more dependent upon the Federal Govern- 
ment. History has proven many times over that when this happens 
the Nation itself grows weak and in time will fall and be taken over 
by what we now consider much weaker countries. 

History has proven this throughout generations. Throughout our 
American history the farmer has been the strongest people of our 
Nation and we had a wonderful lesson with our colonies in Virginia 
in the very first settlements as it was then demonstrated to us that 
then with the vast expanse of our country that the few that were here 


could not raise enough to place in a common warehouse to carry 
them over the winter. 

Half of them died of starvation and most of the balance would 
have died likewise had it not been for England sending General 
Oglethorpe with a shipload of provisions over to carry them through. 
He put into effect new rules in the colony. He also put into effect the 
old saying, “He who does not work does not eat.” 

He gave each man a piece of land of his very own and what he 

ew was his in place of putting in a common warehouse as formerly 

one. ‘They set to work happy clearing the land and planting the 
crops and the Lord was so good then and they had terrific crops and 
in November we had our first Thanksgiving Day. 

They gave thanks to God for the bountiful crops that he had be- 
stowed on them. They wrote back to the old countries and invited 
their friends and relatives to come to the land of opportunity and 
saying to them we have plenty for all, bring no provisions. 

From that simple rule “whoever does not work does not eat” our 
country began to prosper. We can and had better keep this rule 
operating as near as possible. Our American cooperatives are only 
men the same as the rest of us. 

Give them an opportunity to take advantage of the balance of the 
people and it will soon become a way of life to them and they will be 
using it to their full advantage. Another old American principle is 
that “all men are born equal.” Certainly we have moved far from 
that principle. It is time to move all right but take away the 
privileges that are not right nor just, that cooperatives now have, 
and enjoy above their neighbor businessman. 

The American cooperatives in the past have pushed our legislators 
because other segments of our industry have pushed them to get spe- 
cial privileges and the legislators yielded because of the votes they 


saw coming from the cooperative farmers. 
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Let me say here that again this was wrong but it only made two 
wrongs and two wrongs do not make one right. 

Thank God for some of our leaders that could stand up and refuse 
a request that is wrong for the entire Nation as a whole but wrong 
for the people that are asking for it. 

You have all known one such man and he was Senator Taft. You 
all agree with me when I say “His soul goes marching on.” We now 
have another man from Ohio that is going to be equal, that is Senator 
Lausche. We have more such men in this United States and I am 
sorry to say though, that they are very few. , 

The example that Senator Taft set will live forever in minds and 
souls of men throughout the world. Men have great aspiration for 
anyone when they are asking for something wrong if they are refused 
even though the words they speak will sound very much otherwise. 
Private business has always been the background of our Nation and 
God grant that we may keep it that way. A few more advantages 
asked for by someone in the cooperatives, that is as far off base as this 
one, will sure bring up an uprising from the people of our Nation. 

To take away now the advantage that the cooperatives enjoy and 
well it should be, the sooner the better. 

If the cooperatives throughout our Nation were checked, the far- 
sighted men | am sure would be totally against the bill. 

They will see and fear what may happen to the advantage that they 
now enjoy. Such things as these must be checked the same as the 
bad elements in our unions, if we as a nation are to continue io pros- 

er. No one segment of our Nation dares for long to live to the 
etriment of all others. This is true in many other ways besides our 
cooperatives. 
enator Proxmire. Senator Aiken ? 

Senator Aiken. What kind of cows are you going to milk? 

Mr. McCatuister. Mostly Holsteins. 

Senator Arken. What will they average, around 30 pounds a day? 

Mr. McCatuisrer. No; that wilt be a small average in the next very 
few years, Senator. It is small now generally speaking with the 
top-producing cows today. 

Senator Aiken. Where are you going to market it? 

Mr. McCatuister. We have our own farm market stores that we 
will market it through plus franchise stores that we will sell exclu- 
sively to. 

Senator Arken. In Warren? 

Mr. McCauuister. In the vicinity of 100 miles. 

Senator ArkEN. What is the population of Warren? 

Mr. McCatuister. Around 65,000 in the city proper. 

Senator Arken. You are producing only about 3 pounds a day 
for every man, woman, and child in Warren. 

Mr. McCatuistrrer. We are only 14 miles from Youngstown, 40 
‘miles from Cleveland, so that we have a big lot of people in our area. 

Senator Arken. You produce about 4 pounds for every person in 
Warren. 

Are there any other dairies of this size in this same area, Cleveland, 
Youngstown, and Warren? 

Mr. McCatuister. You mean processing plants? 
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Senator Arken. Yes. 

Mr. McCa.uister. Yes; there are more. 

Senator ArkEeNn. You will be producing an equivalent of 100, 50-cow 
dairiesthen? That is what it comes to. 

Mr. McCauuister. Yes. 

Senator Arken. 5,000 cows would be 100, 50-cow dairies, and there 
are others, too. Do you have a distribution system, too? You sell 
milk to the stores, to the consumers ? 

Mr. McCa uistTer. Just to stores, no hotels, no restaurants, no home 
delivery. 

Senator ArkEeN. I was just wondering if you would get in trouble 
with the Federal Trade Commission if you had too large a part of 
the business ? 

Mr. McCauutster. We right now go a hundred miles and we would 
have a very small portion of the share of the business. 

Senator Arken. So you wouldn’t worry about that. I have no 
other questions. I am very much interested in your reference to Sen- 
ator Taft, because some of his best work in his later years was his 
stanch support of the farm cooperatives. 

Mr. McCauuister. We have no objections to the farm cooperatives 
but only their advantages and the advantages this would give them, 
but we are very much in favor of them in fact. But we gon’t say 
that they should have any advantage over any other businessman, and 
we as farmers believe that they should not have, and no segments of 
our industries should have advantage over some other segment. 

Senator Arken. I just suppose you are following a trend, increasing 
the size of the dairies. 

Mr. McCa.uister. We see that it has to be that way. 

Senator Arxen. I think Mr. Corcoran might tell you he had some- 
one up in New England a year or two ago who undertook to milk 5,000 
cows and it didn’t work out so well. 

Mr. McCauuister. It is like any other business, if it isn’t managed 
right, but they are milking a good share of that in some spots in the 
United States right at the present time. 

Senator Arken. That is all the questions I have. 

Senator Proxmire. I want to thank you very much. I would like 
to say that I too was struck by the fact that Senator Taft was a friend 
of co-ops. I remember when he came out to Wisconsin in 1952 he 
was running for the Presidency, and his stand on co-ops lost him some 
votes out there. A number of people told me they wouldn’t vote for 
him because he was such a stanch and strong friend of the cooperative 
movement. That is why I am a little struck by the remark you make 
down here when you say “It is time to move all right but take away 
the privileges that are not right nor just that the cooperatives now 
have and enjoy over their neighboring businessmen.” 

It seems to me that his was a position of understanding the very 
helpful and useful part cooperatives play in providing real bargain- 
ing strength for farmers. I was also happy to see your favorable 
reference to another man I admire and respect very much of course, 
my colleague, Senator Lausche. 

Mr. McCatuister. Yes. I think those kinds of men help uplift 
our country, and if you will just read what I say, take away only the 
privileges that are not right and just. There is no question about 
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it if the cooperatives will function as they should, they can buck against 
anything that we have and not need special privileges. They have 
the power within themselves and they have always had it. But now 
we are so much closer togther by way of getting from one place to 
another that they can get closer together and they can buck anything 
in our United States without getting any special privileges. 

Senator ArkeEN. I well recall Senator Taft calling me from Ohio 
one night and getting me to prepare an amendment for him which 
became part of the law which would permit the cooperative grain 
associations to borrow up to 90 percent of the cost of new elevators 
from the Federal Government, and I recall that in other ways he was 
very helpful to the cooperative people. So I am very glad to hear 
this, ae the significant part of your testimony is the fact that you 
intend to produce at one place the equivalent of the production of 
100 50-cow dairies. 

Mr. McCauuister. We think it can be done and there is a lot of 
talk now about cow pools—that these thousands of farmers will have 
interests in them and will contribute to them. 

Senator Arken. I was down in the Dominican Republic a year ago 
and Generalissimo Trujillo has a 5,000-cow dairy. The market is 
pretty well under control, however, in that case, and he has a good 
market for the entire output. 

Senator Proxmire. Thank you very much. 

Mr. McCatuister. Thank you. 

Senator Proxmire. The next witness is Mr. Joseph W. Cotter, 
Harvey Dairy, Hyattsville, Md. 

Mr. Cotter, you go right ahead. If you would like to have your 
statement put into the record, you can do that, or you may read it 
if you prefer. 


STATEMENT OF JOSEPH W. COTTER III, ASSISTANT GENERAL 
MANAGER, HARVEY DAIRY, BRENTWOOD, MD. 


Mr. Correr. Mr. Chairman, I should like to read this statement, 
but prior to making this statement, I would like to make a remark 
with your permission. Most of the proponents and opponents of this 
bill have been talking around a particular part of this as to whether 
a cooperative has the right to acquire the assets of a going concern or 
whether they do not have the right. 

I think under the law that they do have a right to acquire the going 
assets of a firm and not run afoul of the Capper-Volstead Act, the 
Sherman Act, or the Clayton Act, and I say that for this reason. 

The proof of the pudding is in the eating. Whether you gentlemen 
know it or not, as of the Ist of July 1959, the largest dairy in the State 
of Virginia was purchased by a cooperative, and to my knowledge 
that particular cooperative wasn’t fearful that it was going to run 
afoul of the law. That happened to be the Alexandria Dairy located 
in Alexandria, Va. 

It was purchased by the Valley Milk Producers Cooperative. 

Senator Arken. Was it to satisfy debt partially ? 

Mr. Correr. It was not, because they didn’t even serve the milk, sir. 

Senator Arken. I know some distribution systems have been 
bought by cooperatives, because they owed them so much, they said, 
“Here, tale the business.” 
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Mr. Correr. That’s right. 

Senator Arxen. And they have had to do it. 

Mr. Correr. That’s right. In fact, they didn’t even sell so much 
as 1 pint of milk to that particular dairy at the time they took over. 
Now I am going to direct most of my remarks to that particular part 
of this bill which we are most apprehensive of, and that is on page 2, 
line 8: 

All such associations and their activities, contracts, and practices are subject 
to and within the exclusive jurisdiction of the Secretary of Agriculture. 

With that I shall read my prepared statement with your permis- 
sion. My name is Joseph W. Cotter III. I am assistant general 
manager of Harvey Dairy, Brentwood, Md. 

Senator Proxmire. Mr. Cotter, just for the record you are appear- 
ing at the direction of the president. 

Mr. Correr. And the board of directors. 

Senator Proxmire. They met to consider this statement ? 

Mr. Correr. Yes, sir,and they have read this particular statement. 

Senator A1ken. Where is Brentwood ? 

Mr. Correr. Brentwood is three blocks over the District line in 
Maryland, and we do not distribute milk in the District of Columbia. 
We distribute it exclusively in Montgomery and Prince Georges 
Counties in Maryland. 

Harvey Dairy, Inc., is a privately owned dairy business, incorpo- 
rated in the State of Maryland. This corporation was established 
in 1954 and purchased the business previously done under the same 
name by other interests. 

Senator Arken. It is independent ? 

Mr. Correr. It is completely independent of any particular chain 
of dairies or any particular cooperative. 

We employ at the present time 136 employees to help us carry on 
our business. We are the fourth smallest dairy in the Washington 
metropolitan area. According to the standards set forth by the 
Government in connection with milk procurement Harvey Dairy is 
classified as smal] business. 

During the period since October 1954, we have obtained our supply 
of raw milk principally from two sources. One of these was a 
Capper-Volstead cooperative, headquartered in central Virginia. 
The other was a Capper-Volstead cooperative with headquarters in 
western Maryland. From time to time we have also purchased minor 
amounts of milk from other sources. 

Other sources means other than cooperatives. 

I am here today, to inform the committee of our opposition to 
enactment of S. 2014. We are opposed to S. 2014 because its effect 
would be to withdraw protection that we now have against unfair 
competitive practices by farmer cooperatives. 

Each of the four cooperatives selling in the Washington market is 
larger and stronger financially than is Harvey Dairy. We have 
enjoyed splendid relations with three of these cooperatives and do 
not regard it likely that they would be prone to engage in unfair 
practices. As a matter of principle, however, we do not see why 
cooperatives, including those whose conduct in the past has been 
exemplary, should be allowed to operate under less stringent rules 
than we ourselves must adhere to. 


a oo cre 
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I would like to explain to the committee how enactment of S. 2014 
might adversely affect our small business. Some years ago our firm 

urchased raw milk from the largest cooperative selling in the Wash- 
ington area. For about 3 days each month, employees of the co- 
operative came into our office and examined our records of sales and 
milk utilization. The cooperative decided to go into the distribution 
of milk and purchased a dairy which was a competitor of ours. | 

We felt that the access to our records, which the cooperative in- 
sisted on having, placed us in an unfair competitive position. 

It had access to our records giving it complete knowledge of our 
operations. We on the other hand did not have a pipeline into 
their business secrets. 

We decided to transfer our patronage elsewhere and lined up sup- 
plies from two other cooperatives who were not competitors of ours. 

Senator A1KEN. How did they get access to your records? 

Mr. Correr. Under the buying plan that we had at that time with 
this big cooperative, they would send in their auditors into our dairy 
as other dairies whom they sold to, and ordered your records and 
utilization of your milk and would associate with your people working 
in your office, and in a small organization such as ours, we only have 
one office and one typewriter and a few people, and everything that 
goes on is done right in the heart of that particular one room, and if 
you stay there 3 days you get to know who and everything that goes 
on in our particular business. 

Senator Proxmire. That was part of a negotiated plan that you 
agreed to? 

Mr. Correr. That we agreed to, yes, and in the purchase of our 
milk from this particular large cooperative. 

We decided to transfer our patronage elsewhere and lined up sup- 
plies from two other cooperatives who were not competitors of ours. 

I have spelled out these details to furnish the background for en- 
suing events. 

The former cooperative supplier immediately embarked upon a 
campaign of retaliation for our discontinuing buying from it. Maybe 
its management hoped to force us to resume our purchases from it. 
First of all, the cooperative tried to create doubts about the quality 
and healthfulness of milk we bought from the competing cooperatives. 
They did this in a number of ways. Employees of the cooperatives 
distribution outlet told our customers that our milk was “foreign 
milk” or milk from the Midwest and, I might say, Senator, for your 
information even Wisconsin milk was used as some of the particular 
accusations made against this particular milk, that they inferred 
that the milk, because it was from Wisconsin, wasn’t maybe good milk. 

Senator Proxmire. I have heard that on the radio. 

Mr. Correr. That was done. 

Senator Proxmire. Of course I resented it very deeply. 

Mr. Correr. Yes; I hoped you would. 

Senator Arken. Did you get any milk from outside of Maryland 
or Virginia ? 

Mr. Correr. Yes, sir; and I shall so state here in the statement. 
Employees of the cooperatives distribution outlet told our customers 
that our milk was “foreign milk” or milk from the Midwest, imply- 
ing that it was old and unhealthful. 
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The fact was that our milk was produced on farms many of which 
were closer to Washington than farms of members of the cooperative. 

Frequent reports were made by the cooperative to Maryland health 
officers to the effect that our milk was aenadne and did not meet 
the health regulations. 

As a result of this whispering campaign, we were subjected to al- 
most daily inspections at our plant, whereas previously our plant had 
been visited about once each month. Yet State and independent lab- 
oratory records will show that the quality of our milk from the new 
sources was superior to that which we had previously obtained from 
the complaining cooperative. 

The cooperative also threatened to use its distribution outlet to 
take business away from us, indicating that it would cut prices on the 
street to do so. It did engage in price cutting, taking a number of 
customers away from us. 

Senator Aiken. What time was that? 

Mr. Correr. This was shortly after the acquisition of the Embassy 
Dairy by the Maryland and Virginia Milk Producers. 

Senator Arken. When was that ? 

Mr. Cotter. That was on July 26, 1954, was the acquisition of the 
Embassy Dairy by the Association. 

Senator ArKeN. It was in the month of July that they cut the price 
then ? 

Mr. Correr. Yes, and we were buying from this particular coopera- 
tive and we did so up until October 1, 1954. 

Senator ArKEN. You say they cut it below your price? 

Mr. Correr. Below our street price. 

Senator Arken. Did they cut it below the price which they were 
selling in the District for ? 

Mr. Cotter. Yes, sir. 

Senator Proxmire. This was a general cut. It wasn’t just a speci- 
fied cut, sir? 

Mr. Correr. This is a cut that you own a store and they come to you 
and they say “Mr. Proxmire, I will sell my milk to you at a price lesser 
than I would to Mr. Aiken.” 

Senator Proxmire. It was discriminatory. 

Mr. Cotter. Yes. 

Senator ArkEN. Well prices vary depending on who they are selling 
to. But they would sell to someone else handling the milk in exactly 
the same manner that you handled it. 

Mr. Correr. Yes, sir. 

Senator Arken. Fora lower price? 

Mr. Correr. Yes. 

Senator Arken. Then they would sell to you? 

Mr. Cortrr. No. 

Senator ArkeNn. That is what you are saying. 

Mr. Correr. Wait a second, not to me because I wasn’t buying from 
them, no, sir. 

The Embassy Dairy is a dealer owned by the Maryland and Vir- 
ginia Milk Producers. 

They are a competitor of ours. Now they would then go to a cus- 
tomer of ours whom we were serving and then they would say to that 

customer, say it was Mr. Aiken, “We will now sell the milk to you 
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for lesser money than the Harvey Dairy would sell,” therefore caus- 
ing us to be excommunicated out of the business. 

Senator Proxmire. Go toa grocery store? 

Mr. Cotter. That’s right. 

Senator Arken. They would sell to your customer for less than 
they would sell to other customers of their own ? 

Mr. Correr. Yes, sir. 

Senator ArKen. If that isn’t correct they will probably say so, but 
I will take your word for it. 

Mr. Correr. I will say that one more time so we get it straight 
here. 

Senator Arken. They would sell to your customers ? 

Mr. Correr. Yes, sir. 

Senator ArkeNn. In order to seduce them we will say. 

Mr. Correr. Yes, sir. 

Senator Arken. At a lower price? 

Mr. Correr. Yes, sir. 

Senator A1ken. Then they would sell in comparable quantities to 
other customers of their own. 

Mr. Correr. Yes, sir. 

Senator Arken. All right. That is not unusual in the milk busi- 
ness as you know from looking around the room here. 

Mr. Coren I am sure of that, sir. 

Senator Arken. There are people who understand what I mean. 

Mr. Correr. Yes, sir. 

We later learned that during the period in which the cooperatives 
distribution outlet was engaging in this price cutting it was being 
operated at substantial losses. 

That I didn’t find out until some years later at which time I under- 
stood they awere using approximately $500,000 a year in operation 
of the Embassy Dairy. 

On one occasion after a successful bid on our part for a Government 
contract, one of our officers was told that we wouldn’t get another 
contract and that the price would be driven down to a point below 
that at which we would be able to purchase milk from our suppliers. 

Senator ArkEN. Who made that statement to your officers ? 

Mr. Correr. I am not at liberty to make that statement right here, 
but I shall furnish that statement to you if you so desire. I will 
furnish you a statement as to who made it. 

Senator A1rKkEN. What agency told you that? 

Mr. Correr. That was the cooperative speaking to an official of our 
company with respect to the contract. 

Senator Aiken. You mean a member of the cooperative? 

Mr. Correr. Yes. 

Senator Arken. Said you wouldn’t get another Government 
contract ? 

Mr. Correr. Yes, sir; that is correct. 

Senator Proxmire. You had no direct communication at all from 
any Government agency or Government official; is that correct ? 

Mr. Correr. No, sir; I did not. 

Senator Arken. I see. Then you have Government contracts? 

Mr. Correr. Yes, sir; wedo. We bid from time to time on Govern- 
ment contracts. 
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Senator Arken. And have you had them since? 

Mr. Correr. Yes, sir. 

Senator Arken. Then he didn’t know what he was talking about. 

Mr. Cotter. Yes, I will say that, that and other things. 

On the next bids for milk contracts at Army installations, that is 
the MDW contract, that is the big Army contract, the cooperative was 
low bidder, bidding for the entire group of installations as a package, 
which, of course, we being small business are not in any position to 
bid because the volume is of such magnitude we couldn’t serve it. 

After getting the contract, it then gave up certain installations to its 
customers to service. 

In other words, it bid on the whole contract. Then it decided it 
didn’t want to serve the whole contract then so it gave it to you and 
you who happened to be buyers of their particular raw milk. 

Senator Arken. Did you get part of it? 

Mr. Correr. I wasn’t buying from them, sir. 

Senator Arken. This was after you stopped buying ? 

Mr. Correr. Yes, sir. 

These acts were typical of the campaign waged against us simply 
because we exercised the right of every American to choose with whom 
he wishes to do business. 

This and other violations of the antitrust laws came to the attention 
of governmental authorities. Once the Government began its investi- 
gation, there was a noticeable slackening of the cooperative’s campaign. 

Thus, our own experience has demonstrated that cooperatives can, 
and sometimes do, engage in unfair business practices. Our experi- 
ence has also demonstrated the protection that the antitrust laws afford 
us against such practices by cooperatives. 

S. 2014 would, in effect, destroy such protection because it would 
bar the antitrust agencies from acting in situations where cooperatives 
engage in unfair or vicious business conduct. 

It is claimed that the Secretary of Agriculture can curb excesses 
by errant cooperatives under the authority available to him. This is 
not true as to many of the practices which can prove injurious to a 
competitor. In our case not a single unfair act of the cooperative 
“unduly enhanced prices” at least, prices were not enhanced in the 
period before antitrust agency intervention. Thus, it may be seen 
that the Secretary’s power is quite limited indeed, and of little avail 
in situations such as that with which we were confronted. 

I do not believe that Congress will decide that there should be one 
law for business firms such as Harvey Dairy and another much less 
restrictive for cooperatives. If Congress should so decide, it will spell 
the doom of small and big business enterprises in America. 

In concluding, I would also like to direct the committee’s attention 
to another objectionable feature of the proposed legislation. S. 2014 
retroactively legalizes acts which courts may have found to be unlaw- 
ful under existing law. This feature of the bill is undemocratic, 
discriminatory and un-American. We cannot believe that Congress 
would wish to impose upon our legal structure such legislation. 

We urge the committee to study this proposed legislation in the 
light of the facts recently developed in the press to take the effect 
that this legislation has been introduced at the request of certain co- 
operatives who have had court rulings rendered against them. 
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Presumably they hope to avoid the day of reckoning by convincing 
Congress that no matter the circumstances a cooperative can do no 
wrong. 

Senator Proxmire. Senator Aiken ? 

Senator ArKEN. I have no more questions. 

Mr. Correr. I have one further remark if you have no objection. 

Senator Proxmire. Go ahead. I thought that you were through. 

Mr. Correr. I thought that this was apropos of the remarks being 
made. On March 25, 1959, Senator Allen J. Ellender, chairman of the 
Senate Agricultural Committee, in an address before the Northeast 


Dairy Conference dinner at the Statler Hilton Hotel said the follow- 
ing, and I quote: 


However, let me point out, and I cannot overemphasize this, that farmer 
cooperatives must remain just what the name implies. If they are to enjoy 
this growth or for that matter even survive, the American consuming public 
and the American public opinion as a whole will not long countenance the in- 
trusion by farmer cooperatives into other enterprises such as petroleum proc- 
essing not directly related to the production or marketing of agricultural com- 
modities. In other words the cooperative as a creature of the law was de- 
signed for certain specific purposes directly related to agriculture. 


And this is the part that I think is most pertinent. 


It must never become a cloak under which unfair competition with our 
traditional private enterprise system can be conducted. It is unfortunate but 
true that much of the hostility toward the cooperatives which presently exists 
among members of our business community results from the abuse— 


and this is important— 


by a few cooperatives of the right and privileges which the law, both State and 
Federal, has extended to the cooperatives as a whole. I need not point out that 
the present hue and cry for so-called equal taxation of cooperatives is the direct 
result of some cooperatives extending their functions into fields which for their 
own good should remain forbidden ground. I urge all of you present here this 
evening, all who know and appreciate the work and purposes of cooperatives 
to increase your efforts to see that farmer cooperatives are confined within 
proper bounds to the end that their future strength and growth will be assured. 


I think that certainly is apropos of the proponents of this particu- 
lar bill. 

Senator Proxmire. Thank you very much, Mr. Cotter, for very 
effective and persuasive testimony. 

(Supplemental statement filed by Mr. Cotter is as follows:) 


Harvey Darry, INc., 


Brentwood, Md., August 21, 1959. 
Senator A. J. ELLENDER, 


Chairman, Senate Agricultural Subcommittee, 
U.S. Senate, Washington, D.C. 

DeEAR SENATOR ELLENDER: At the conclusion of hearings on §S. 2014 (86th 
Cong., Ist sess.), you stated that the record would remain open until August 21, 
1959, for the submission of additional comments on this proposed legislation. 

Senator Proxmire, who presided at most of the hearings, has assured us that 
comments as to a proposed substitute for S. 2014—which was alluded to in the 
Closing phase of the hearings but, concerning which Harvey Dairy, Inc., had no 
opportunity to testify—will be received. Accordingly, of behalf of Harvey 
Dairy, Inc., I desire to submit the following additional comments and request 
that they be inserted in the transcript to follow my prepared testimony given 
on August 14, 1959. 

As indicated by Senator McCarthy and by Mr. Berde in his testimony, there 
is some thinking on the part of some committee members that a bill, much more 
limited in scope than S. 2014 as introduced, might be reported. It would ap- 
pear that such a bill would be concerned only with acquisitions by cooperatives 
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and would either (1) give the Secretary of Agriculture authority to approve 
acquisitions by cooperatives, rendering them immune from prosecution under 
the antitrust laws, or (2) give primary jurisdiction to the Secretary of Agricul- 
ture to determine whether acquisitions by cooperatives “substantially lessen 
competition” or “tend to create a monopoly.” 

As a small business firm, we cannot believe that either of the approaches 
would assure us the protection which we enjoy under existing law. 

As a small business firm, Harvey Dairy desires only that any proposed legisla- 
tion not given businesses with whom we compete—including cooperatives—an 
advantage we we do not have. We do not want any proposed legislation which 
would remove antitrust safeguards to our right to compete and to our right to 
be protected from injuries to competition caused by others. This is all we ask. 

Should Congress confer upon the Secretary of Agriculture the right to approve 
acquisitions by cooperatives and to confer antitrust immunity on their acquisi- 
tions, we do not see how the competitive interests of small businesses will be 
protected. The Secretary of Agriculture has the duty of fostering cooperatives. 
He is partisan to the interests of agriculture. He has no expertise in maintain- 
ing, promoting, or advancing the cause of competition. If authority to pass upon 
acquisitions by co-ops is given to the Secretary, it can only be because of his 
expertise in the field of co-ops. It will not be due to the Secretary’s expertise in 
the field of processing, distributing, manufacturing, selling products sometimes 
two and three, one or more, stages removed from the farm. It certainly will not 
be due to the Secretary’s expertise as to competition in any or all of these. 

Should Congress confer upon the Secretary of Agriculture primary jurisdic- 
tion to pass upon acquisitions by cooperatives, if the Attorney General or injured 
parties challenge such acquisitions, we do not see how the competitive interests 
of small business will be protected. The principal issue then will be the effect 
upon competition, a question which the Secretary has no particular expertise to 
resolve. The only reason for taking jurisdiction from the courts and giving it to 
the Secretary must be that the Secretary will be sympathetic to the co-ops. But, 
where would a small business firm go for sympathy? Under existing law, every- 
body gets equal treatment in the courts and considerations of sympathy have no 
bearing when the question is whether or not competition is being injured. 

We are aware that the fact that antitrust immunity is conferred when Govern- 
ment boards and commissions approve mergers or consolidations in such indus- 
tries as transportation and the public utilities has been held up as precedent for 
conferring equal powers upon the Secretary of Agriculture. There is really no 
analogy between the regulated industries and the food industry. The regulated 
industries involve companies which have been granted limited monopolies, whose 
prices and routes or areas of service are closely controlled, and which are subject 
to a pervasive scheme of regulation. This is not true of the food industry of 
America. 

If Congress were to conclude that acquisitions by cooperatives should be placed 
under the scrutiny of the Secretary of Agriculture, there would be just reason for 
small businesses to demand that every acquisition which might affect their com- 
petitive positions, be made subject to review by the Small Business Administra- 
tion. We think the committee will agree that such fragmentizing of antitrust 
enforcement responsibility could only result in complete inconsistency and confu- 
sion. 

During the hearings, witness after witness, including Government representa- 
tives and many able lawyers, testified that under present law cooperatives have 
the general right to own and acquire processing or marketing facilities. How- 
ever, little emphasis was placed on the fact that when cooperatives enter into 
processing or distribution in competition with proprietary firms, many of whom 
are far smaller in assets and volume of business than the co-ops, the co-ops 
enjoy a tremendous advantage not available to little firms such as Harvey Dairy. 
The cooperatives then control the sources of supply, we do not, yet we compete 
with the co-ops under this handicap. 

The cooperatives should not expect, and should not get, a further advantage, 
namely, the advantage of having their merger acquisition and integration activi- 
ties judged by different standards than apply to their competitions. 

Harvey Dairy sincerely believes that the committee will recognize the mani- 
fest unfairness of any legislative scheme which places one form of business 
under separate and distinct rules in the competitive arena. We urge the com- 
mittee not to adopt legislation—whatever the language—which would bring about 
this inequitable result. 

Gentlemen, thank you for your kind attention. 


Sincerely, ‘ - 
OSEPH W. COTTER. 


——————————7~ 
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Senator Proxmme. We might have time for one more witness. Mr. 
Howeth M. Mills, of the Mills Dairy Products Co., Cambridge, Md. 

You are representing Mr. Mills. You are Mr. Horace J. Elias? 

Mr. Extas. Yes, sir. 

Senator Proxmire. And you are representing Mr. Mills and Mr. 


Murphy. Neither one of them will be here but you will speak in 
their behalf? 


Mr. Extas. That’s right. 
Senator Proxmire. All right, sir, go right ahead. 


STATEMENT OF HORACE J. ELIAS, BALTIMORE, MD., REPRESENT- 
ING THE MILLS DAIRY PRODUCTS CO., CAMBRIDGE, MD., AND 
THE SHILOH DAIRY, HURLOCK, MD. ; 


Mr. Extas. My name is Horace J. Elias. I reside at 6307 Western 
Run Drive in Baltimore, Md. I represent Mr. Howeth M. Mills, presi- 
dent of Mills Dairy Products Co., Cambridge, Md., and Mr. Nesbitt 
Murphy, owner of Shiloh Dairy in Hurlock, Md., both of Dorchester 
County. 

We ‘ive requested to be heard by your committee so that we may 
register our objection to the proposed S. 2014 bill before you. 

First, I would like to say that these two dairies, separately or taken 
together, fall within the category of small business. They are not 
afhliated directly or indirectly with any local or national chain of 
dairies nor are they affiliated with any cooperative. 

Senator Proxmire. Mr. Elias, you are representing Mr. Mills and 
Mr. Murphy. Are be their attorney ? 

Mr. Extas. No; I have been retained in the past 10 years by Mr. 
mae in a public relations capacity. They asked me to appear for 
them. 

Senator Proxmtre. And they are acting in their capacity as the 
chief executive officers of these two companies ? 

Mr. Ex14s. That’s correct, sir. 

If this proposed bill which purports to clarify the language of the 
Capper-Volstead Act becomes law, then we foresee from that moment 
on these businesses will be living on borrowed time. 

For many months and as of this date we have steadfastly been 
objecting to the request of a large cooperative of Baltimore, Md., which 
is insisting that the whole of the Eastern Shore be included in the 
milk marketing area of the proposed milk marketing order of Balti- 
more. This area is not related to or contiguous with that of Balti- 
more. It simply is a technique to stifle independent dairies, such as 
the companies  petetneery and eventually cause them to go out of 
business, and I will explain how. 

In order to sell milk in Baltimore city it is necessary to have a 
pasteurization plant within the city of Baltimore. In addition, pro- 
ducers of such milk must have Baltimore city approval. 

Plants and dealers who receive and distribute milk on the Eastern 
Shore, or in any area outside of Baltimore city, may neither dis- 
tribute milk in Baltimore nor can a plant in Baltimore use such 
milk or fluid sales even though the milk is pasteurized in a Balti- 
more plant. 
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On the other hand, the large dealers in Baltimore city distribute 
milk anywhere in the State of Maryland. As a result, non-Balti- 
more dealers must be prepared to meet the competition of the Balti- 
more distributor in the area outside of Baltimore city while at the 
same time they are excluded from the large Baltimore city market. 

This Baltimore city market is the major portion of the marketing 
area insofar as milk volume is concerned and the dealers located in 
the city limits do not have to fear competition from dealers outside 
of Baltimore city because of the exclusionary health regulation. 

This cooperative located in Baltimore supplies at least 80 percent 
of all the milk sold in the city and proposed marketing area. 

Lf this bill becomes law, then I can foresee this same cooperative 
which has already invested better than $100,000 in the Olney Acres 
byproducts plant at Laurel, Md., which is owned by the Maryland 
& Virginia Milk Producers Association, and is now looking to pur- 
chase a milk bottling outlet in Baltimore city—will be in a position 
to force these dairies which I represent to buy their milk from them 
because with this outlet in this legislation they can cut prices to 
force my clients into submission. 

Further, we are in vigorous opposition to that part of the bill which 
pertains to retroactive legislation. I think it is certainly undemo- 
cratic and un-American to say the least. 

Senator Proxmire. Can you point to that part in the bill? Here 
isa copy of it. 

Mr. Extas. No; I don’t see it, sir. 

Senator Proxmire. That is all right. At your convenience you 
can let us know what section or language you are referring to. 

Mr. Extas. Yes, sir. Actually, we feel from past experience cer- 
tain cooperatives have made themselves and their motives suspect, 
to say the least. We feel that they, in their promotion of and 
vigorous support for this bill, are reaching into an area which is 
dangerous—since this bill will remove them from legal jurisdiction, 
subject only to the authority of the Department of Agriculture. 

In conclusion, I say again that this bill should be killed right here 
in this committee room. 

We thank you for the opportunity of making these remarks. 

Senator Proxmire. Thank you very much. I appreciate it, Mr. 
Elias. 

1 guess we will have time to hear Mr. T. G. Lee. Is Mr. Lee still 
here ? 

Mr. Ler. Yes, sir. 

Senator Proxmire. I understand you have a short statement and 
we will be very happy to hear from you before lunch. 

Mr. Lee, I understand you are representing your own T. G. Lee 
Dairy, in Orlando, Fla. 

Mr. Ler. Yes, sir. 

Senator Proxmire. You are the owner ? 

Mr. Ler. Yes, sir. 

Senator Proxmire. You are speaking in behalf of your company 
as well as yourself. 
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STATEMENT OF T. G. LEE, PRESIDENT, T. G. LEE DAIRY, ORLANDO, 
FLA. 


Mr. Ler. I am speaking in behalf of my company. My name is 
T. G. Lee and I reside in Orlando, Fla. I am president of T. G. Lee 
Dairy, Inc., which is a milk processing and distribution business in 
the central Florida area. I also own and operate a producing dairy 
farm near Orlando, and, in addition, I serve as vice president of the 
Farmers Cooperative Exchange. 

Senator Proxmire. I presume you are not speaking for the co-op? 

Mr. Ler. No, sir. : 

This is a feed cooperative, supplying most of the dairy farms in 
central Florida. I wish to make a statement in opposition to S, 2014. 
I would like to add that I have personally talked with many milk dis- 
tributors in our State, including Dressel’s Dairy, of Miami, Meadow- 
brook Dairy, of Jacksonville, MacArthurs Jersey Dairy, of Miami, 
Foremost Dairies, in Jacksonville, and Tripson’s Dairy, of Vero 
Beach. 

I can assure you that I am voicing their concern as well as my own. 
Several of them have advised me that they have written to members 
of this committee expressing their opposition. 

In various sections of Florida cooperative dairies are major factors 
in the milk market and they are already formidable competitors. 

In our growing State any business must be able to meet the financial 
demands brought about by expansion. Cooperatives have tax advan- 
tages that put them in a favorable situation with regard to funds avail- 
able for growth. 

However, S. 2014 would give these competitors an even greater ad- 
vantage, as they would be exempt from antitrust laws. They could 
acquire substantial outlets that would lessen competition and tend to 
create monopolies and yet they would be immune from prosecution. 

On the other hand, I would have to compete with them, but would 
be playing the game by an entirely different set of rules. 

It would not be consistent to allow a part of an industry to operate 
by one set of rules, while those that compete in the same marketin 
area are bound by another. I don’t believe that any group shoghd 
receive such preferred treatment. 

Those that favor S. 2014 claim that it is merely a bill for clarifica- 
tion. I contend that instead of clarifying the Capper-Volstead Act 
this bill makes such radical changes that the whole intent of Mr. 
Capper and Mr. Volstead has been twisted beyond recognition. 

Under S. 2014, a cooperative could engage in competition without 
fear of antitrust prosecution, but companies like mine, that attempt 
to survive while operating under the antitrust laws could be driven 
out of business. 

There is at least one other factor to be considered. It appears to 
me that S. 2014 would leave these cooperative associations free to 
acquire any type of outlet, as long as it was used for marketing their 
products, 

In the case of dairy products, these outlets could include grocery 
stores, drugstores, restaurants, and other businesses. 

Such acquisition would then transfer exclusive jurisdiction over 
these outlets to the Secretary of Agriculture, with complete immunity 
from antitrust prosecution. 
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There would be no limit to the growth of cooperative businesses, 
and the independent businessman, who now finds it difficult to survive, 
would then find it impossible. I don’t believe that this situation 
should ever exist. 

As I said in the beginning, I am a member and an officer in a feed 
cooperative. I have no objection to farmers forming cooperative 
associations. Further, I have no objection to competing with them 
on a basis of quality and service. However, when it reaches the point 
where they are allowed to make acquisitions and engage in com- 
petitive practices that would be forbidden to businesses like mine, 
then I’m sure that you gentlemen will agree that the American idea 
of free enterprise is being threatened. 

In conclusion, I wish to state that it is difficult for me to believe 
that the present Congress, that has opposed monopolistic practices 
so vigorously, would pass any bill that would permit the formation 
of monopolies. I contend that S. 2014 would do just that, and as 
such, it is not a good bill. 

Thank you for your consideration of my brief remarks, and may 
l urge you to decide against this legislation. 

Senator Proxmire. Thank you very much, Mr. Lee. It is a con- 
cise and a convincing statement and I appreciate it very much. 

Mr. Lee. Thank you, sir. 

Senator Proxmire. The committee will recess until 2 o’clock this 
afternoon. 

(Whereupon, at 12:20 p.m. a recess was taken until 2 p.m. of the 
same day.) 

AFTERNOON SESSION 


Senator Proxmire. The committee will come to order. 

Is Mr. C. Y. Stephens here ? 

Why don’t we have Mr. Stephens, Mr. Sheehan, and Mr. Gregory, 
since they are all representing High’s, sit here and we can hear from 
all of you and we might have questions pertaining to one or the 
other. 

I have here statements by Mr. Stephens and Mr. Sheehan and Mr. 
Gregory. 

You may proceed in any way you wish. 

Mr. SreruHens. I would like to read mine. 

Senator Proxmire. All right, go right ahead. 


STATEMENT OF C. Y. STEPHENS, PRESIDENT, HIGH’S DAIRY 
PRODUCTS CORP. 


Mr. Sreruens. My name is C. Y. Stephens. I am president. and 
owner of High’s Dairy Products Corp., which operates milk and ice 
cream plants and 117 dairy products stores in Metropolitan Washing- 
ton. I am also financially interested in 11 other milk products op- 
erations doing business in 23 States throughout the East and Middle 
West. 

Senator Proxmire. You say you are interested in 11 other milk 
product operations. What does that interest amount to? You are 
the principal owner ? 

Mr. Sreeuens. In some cases I am the sole owner. In others I 
am the controlling owner. In no case am I less than 3314-percent 
owner. 





FARMER COOPERATIVES 177 


Senator Proxmrre. So it would be fair to say that in all cases you 
are the principal owner. That is there is no other stockholder who 
would have a greater interest than yours? 

Mr. Stepuens. In no case does any other stockholder have a greater 
interest. Usually there are one or two other stockholders. 

Senator Proxmrre. I see. 

Mr. SrerHens. I usually originated the business and allowed the 
management to come in and acquire the ownership through an earn- 
ings participation in the business. 

Senator Proxmire. All right, sir, then you are speaking in your 
own behalf, and obviously you have a very substantial interest. 

Is this also on the basis of consultations with some of the people 
who are associated with you ? 

Mr. Steruens. I have consulted with all of them. For example, in 
Indiana I own 67 percent of the largest independently owned process- 
ing plants in the United States, and we buy milk from around 5,000 
farms out there. 

Senator Proxmime. And this testimony is based on consultation 
with people of that kind? 

Mr. STEPHENS. It is. 

Senator Proxmire. With reference to this particular legislation ? 

Mr. SrerHens. Yes, sir. Two of my associates are here to speak 
after me briefly, the manager of the Baltimore plant and Richmond, 
but that will be all from my operations. My statement will cover 
the rest of them. 

Senator Proxmire. All right, sir. 

Mr. Srepuens. My first full-time job was that of manager of a 
farmers’ cooperative in Iowa. I was instrumental in the organization 
of what is today’s second largest cooperative butter marketing opera- 
tion in the Nation. 

That is the State Brand Creameries Association of Mason City, 
Towa. 

I helped establish that back in 1928. 

My entire supply of milk products for our Washington operation 
comes from three Capper-Volstead cooperatives. 

One is Capital Milk Producers Association, one is Valley of Vir- 
ginia Cooperative Milk Producers Association, Harrisburg, Va., and 
the other is the Maryland and Virginia Milk Producers Association. 

Senator Proxmire. And what proportion of your milk comes from 
each roughly ? 

Mr. SrepHens. My milk supply comes entirely, my Washington 
operation comes entirely from the Capital Milk Producers. In Balti- 
more the majority of our milk comes from Maryland—I didn’t men- 
tion them—Maryland Milk Producers Association of Baltimore. 

I buy ice cream mix, 100 percent of my ice cream mix for Washing- 
ton comes from Valley of Virginia and from Maryland and Vir- 

inia. 
. Senator Proxmire. Your milk supply comes entirely from Capital 
Milk Cooperative. 

Mr. SrepuHens. That’s right, and all of my dairy products from this 
market come from cooperatives. 

My relations with these three cooperatives have been as nearly 
100 percent satisfactory as could ever be wished for. 
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I can appreciate the important role cooperatives play in our 
national economy and heartily approve the job most of them are 
doing. 

There is no objection on my part to cooperatives owning and op- 
erating manufacturing plants with wibaleseie and retail selling facili- 
ties, even though I have seen instances where such operation proved 
to be an apparent liability to its farmer members. 

There are times when the cooperative tax advantage seems to be 
unfair, but we have managed to live with the inequality quite suc- 
cessfully. This difference tends to keep management of private com- 
petitive enterprise on its toes. 

I object to giving cooperatives any additional advantages and feel 
that Senator Ellender sized up the situation quite well in his March 25, 
1959, speech at the Northeast Dairy Conference dinner at the Statler 
Hotel, when he said: 

The cooperative as a creature of the law was designed for certain specific 
purposes directly related to agriculture. It must never become a cloak under 
which unfair competition with our traditional private enterprise system can be 
conducted. 

Any law to let one business operate under the exclusive jurisdiction 
of the Secretary of Agriculture while its competitor is directly re- 
sponsible to the Justice Department and our antitrust laws certainly 
does not comply with the ideas expressed by Senator Ellender, nor 
with mine. 

I sincerely doubt if the Secretary of Agriculture has an adequate 
legal staff with the know-how and experience to handle antitrust viola- 
tions. If he does, then let me urge our economy-minded Senators to 
get out the ax and cut off this duplicate law enforcement expenditure. 
I operate a taxpaying enterprise and have a direct interest in the 
economic operation of our Government. 

Senator Proxmire. You say that the same principle would apply 
to the Civil Aeronautics Board and the ICC? They also supersede 
the Attorney General in antitrust matters, the ICC with reference to 
railroads, the Civil Aeronautics Board with reference to air trans- 
port corporations. 

Mr. Srepuens. I don’t believe I am qualified to answer that 
question. 

Senator Proxmire. You see the assumption that Congress has made 
in the case of these two regulatory agencies is that the economics of 
their situation is sufficiently different to justify a policy that exempts 
railroads and airlines from the antitrust laws, and under the Capper- 
Volstead Act there is a degree of different treatment at least for farm 
eooperatives from aur antitrust laws. 

I am just wondering whether or not you would feel that the CAB 
and the ICC should not have this exclusive determination. 

Mr. Sreruens. I am afraid if I tried to answer that, I would get 
in over my head on something that I didn’t know what I was talking 
about, and therefore I don’t believe I am qualified to have an opinion. 

I havea very definite one about this one though. 

If the Secretary of Agriculture does not have the legal talent in 
his employ to enforce antitrust violations, then how can he know 
the legal implications of apparent antitrust violations? At this 
point if justice is to be enjoyed by all, the matter could be referred 
to the Justice Department where it should have been all the time. 
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All of this procedure would take time, and the unfortunate victim 
would be badly hurt during the delay, if not eliminated entirely. 

I want direct access to the courts to process my complaints, and I 
want my competitor to have the same privilege. 

Cooperatives can be just as monopolistic and predatory as private 
enterprise. 

There are four Capper-Volstead producer cooperatives currently 
supplying the Washington market, two of which own their own manu- 
facturing plants with wholesale and retail selling facilities. 

If S. 2014 became a law, I could see how easy it would be for the 
other two, now exclusive marketing cooperatives, to get themselves 
into the position of manufacturing and selling in this market. Then 
could come the era of divide and conquer, and should this condition 
come about, the question would be just who would do the dividing 
and who would get divided. 

The following is from the editorial page of the July issue of the 
Milk Producer News, published by the Maryland & Virginia Coopera- 
tive Milk Producers Association : 

I cannot understand why any producer, in order to pick up a few cents for a 
few months, would actually cut their fellow producers’ throats (at the same 
time cut their own), yet this actually happened. Here in our own market; one 
producer organization, which temporarily had a rather small surplus, shipped its 
surplus milk to Chestnut Farms and thus aided them in their effort to push the 
blend price down. * * * The same thing happened with similar organizations 
outside our market area—it is this kind of disregard for the other fellow, this 
knifing among individual producers and associations—that has been the weak 
spot in agriculture throughout the years. 

This statement bears out my contention that cooperatives need to be 
protected from each other’s acts just as much as private enterprise 
does and, therefore, should remain under the jurisdiction of the De- 
partment of Justice if the weaker ones are to survive. 

I can see an ultimate danger to the cooperatives themselves in S. 
2014, and again I refer to Senator Ellender’s speech before the North- 
east Dairy Conference dinner on March 25, 1959: 

However, let me point out, and I cannot overemphasize this, that farmer 
cooperatives must remain just what the name implies if they are to enjoy this 
growth or, for that matter, even survive. * * * It is unfortunate but true that 
much of the hostility toward cooperatives which presently exists among members 
of our business community results from the abuse by a few cooperatives of the 
rights and privileges which the law, both State and Federal, has extended to 
cooperatives as a whole. 

Special privileges for cooperatives set forth in S. 2014 could con- 
ceivably cause a situation so obnoxious as to arouse the wrath of the 
American public to force the removal of privileges currently enjoyed 
by these same cooperatives. 

This bill is a double-edged sword, free to swing in wild circles, and 
I respectfully request this committee to do its duty to the American 
business community by eliminating it entirely and thus move in the 
direction of one rule for all. 

Senator Proxmrre. I think I will defer asking questions until we 
hear from your two associates. 

Proceed, Mr. Sheehan. 
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STATEMENT OF JOHN E. SHEEHAN, PRESIDENT, HIGH’S OF 
BALTIMORE, BALTIMORE, MD. 


Mr. SuHeewHan. My name is John E. Sheehan. I represent High’s 
of Baltimore, Inc., which operates milk and ice cream manufacturing 
plants and 97 retail dairy products stores in Baltimore. 

I am manager, president, and part owner of this business. 

I am not here to knock farmer cooperatives, which serve a fine 
purpose in our way of life. I do not object to cooperatives owning 
and operating manufacturing and selling facilities so long as they 
remain on a competitive basis with private industry. 

Cooperatives already have well-known advantages and I can see 
no reason whatever to even think of relieving them from direct 
responsibility to our antitrust laws. If this should happen, everyone 
may as well sell their business to the co-ops and then no business 
would have to worry about antitrust laws. 

I can see how S. 2014 could well become a boomerang that could 
conceivably be used as an instrument for eventually removing the 
special privileges now enjoyed by the cooperatives. 

Any law that favors a select few at the expense of competition is 
not our way of life. S. 2014 does this very thing, and we urgently 
request this committee to pass it by as unworthy of further 
consideration. 

Senator Proxmire. Mr. Sheehan, you are representing High’s of 
Baltimore, Inc. ? 

Mr. SHEEHAN. Yes, sir. 

Senator Proxmire. And you come on the basis of the direction of 
the board of directors ? 

Mr. SuHeenan. Yes, sir. 

Senator Proxmire. Was a meeting held for this particular purpose? 

Mr. SHEEHAN. Yes, sir. 

Senator Proxmire. I may ask some questions of you later, but we 
might as well hear from Mr. Gregory. 


STATEMENT OF JAMES R. GREGORY, PRESIDENT, HIGH’S OF 
RICHMOND, RICHMOND, VA. 


Mr. Grecory. My name is James R. Gregory and I am president, 
part owner and general manager of High’s of Richmond, Inc. In 
Richmond, Va., we operate an ice cream production plant and sell 
our products through our own 30 retail outlets. 

Besides myself, 1 employ 166 persons in our plant and our retail 
stores. Our organization and business from its inception 10 years 
ago has been built on the premise of help the employee and he or 
she will, in turn, help to build for themselves and for this company. 
Above all things we believe in equal rights for everyone. 

Our world today has become a grabbing one, while only a few 
years back a minute segment of our population came into this cate- 
gory. Gentlemen, look around yourself and on every side today, what 
do you see? 

Our business world today is one of complexities, but I do not feel 
that any business partnership, corporation, wholly owned business, 
or cooperative should enjoy special privileges over another, and all 
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businesses should be subjected to the same laws of our cities, States, 
and ultimately our Nation. 

We in our company have no objection to cooperatives owning and 
operating manufacturing plants or owning and operating their own 
retail outlets, but regardless of the type or size of these cooperatives 
we feel that cooperatives or any other businesses should have no spe- 
cial privilege. 

Cooperatives already have well known advantages over your busi- 
ness and our business, and we urgently object to any governmental 
regulation that offers another loophole to further advantages than 
they have today. 

If we are to be a true democracy, then let the government of our 
land make our laws so that you and I start with an equal opportunity. 

Gentlemen, I respectfully submit this brief along with 50 copies, 
and in so doing, I sincerely urge that S. 2014 be eliminated, because 
it certainly disallows the equal opportunity of which I speak. 

Senator Proxmire. Mr. Stephens, and Mr. Sheehan and Mr. 
Gregory, can all reply if that seems convenient. I just want to 
check to make sure I have got the right figures. 

How many retail stores does High operate in Washington, 116? 

Mr. SrerHens. 117. 

Senator Proxmire. Ninety-seven in Baltimore? 

Mr. SHeenHan. Ninety-seven in Baltimore. 

Senator Proxmire. And 32 in Richmond? 

Mr. Greeory. Right. 

Senator Proxmire. You operate your own bottling plant in 
Washington ? 

Mr. SrerHens. Yes, sir. 

Senator Proxmire. Do the owners of High also operate the manu- 
facturing plants in Tennessee and the Midwest ? 

Mr. Srepuens. I am the sole owner in Memphis, Tenn., part owner 
in Chattanooga, and in Norfolk, Roanoke, five places in Indiana and 
Ohio. 

Senator Proxmire. Now this cooperative that we discussed before 
briefly in your testimony, the Capital Milk Co-op, sell their milk to 
you, you buy all your milk from them. 

Do they sell all their milk to you? 

Mr. SterHens. No, they do not. 

Senator Proxmire. How much of their milk roughly, do you have 
any idea? 

Mr. Steruens. We buy the majority of it. Up until recently, the 
manager died suddenly early in the summer, I used to buy it all, but 
they have new management there now and they send us what milk we 
ask for. We have a Federal marketing order here. 

Senator Proxmire. How recently did this change take place? 

Mr. Srepnuens. In June. 

Senator Proxmire. Up until then they sold all their milk to you? 

Mr. Srernens. Yes, we guaranteed to take all their milk, and if 
there was any excesses we carried the surplus and disposed of it as 
best we could. 

We guaranteed them a market for the milk of their producers. 

Senator Proxmrre. High’s 117 stores in Washington are in effect 
retail outlets for the milk produced by this co-op that you deal with. 

Mr. SterpHens. Until June that was correct. 
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Senator Proxmire. And it is still correct to a substantial degree, 
although they have other customers in addition, that is their prin- 
cipal outlet through High’s stores ¢ 

Mr. Steruen. ‘That's right. 

Senator Proxmire. And High’s bottling plant is a bottling facility 
for the same co-op 4 

Mr. Sreruens. No, we bottle for our own stores. We buy their 
milk and bottle our own milk. 

Senator Proxmire. Yes, I understand, but the effect is that you 
bottle the milk in your own bottling plant here. 

Mr. SteruHEns. That’s correct. 

Senator Proxmire. Then the farmers in the co-op where you buy 
yee milk have the full benefit of selling _ milk through your 

ttling plant and your 117 retail outlets and in addition to that they 
have other customers. 

Mr. Steruens. That is correct. 

Senator Proxmire. Since 1954 when the Maryland Virginia Co-op 
which competes with your co-op purchased Embassy Dairy have 
High’s sales and your cooperative sales increased or decreased ? 

Mr. StepHens. They have increased. I have no fight with Mary- 
land and Virginia. We have had very fine relations. 

Senator Proxmire. During this same period have you and your co- 
op gained an increased portion of the Wichinahen market ? 

Mr. Steruens. Oh, yes. 

Senator Proxmire. Thus while High opposed S. 2014, High’s in 
effect is furnishing to a co-op extensive marketing facilities for milk 
and very considerable bottling facilities, although your position as 
I understand it is that this bottling facility is completely within your 
control ? 

Mr. Srepuens. That’s right. I have no objection whatever to 
co-ops owning plants. 

Senator Proxmire. At the same time since the farmers do not own 
and operate these facilities, High’s realizes most of the inbetween 
profit or markup which is not passed on to the farmers ? 

Mr. StepHEns. Well, we paid a lot more than anybody else in the 
market for milk. We have always paid above the market than any- 
one else. We have returned to the cooperative enough money so that 
they pay more to their producers than they get from any other source. 

Senator Proxmire. What I am getting at of course is the difference 
that we are all so aware of these days also between what the housewife 
pays for food and what the farmer receives. One of the driving 

orces, which is persuading farmers to come into co-ops in man 
areas at least is that they want to get some benefit or have some aaa 
stick so that they can 

Mr. Sreruens. There has been a very fine relationship. I was 
happy to return them more money than they could get elsewhere and 
they were happy to get it. 

We work on the basis of live and let live and if we can make enough 
to give our farmers a bigger cut out of it, we have always done it. I 
ran down some figures at the Virginia Milk Commission on this thing, 
for 2 years ending I believe in February or March showing we had 
averaged 34 cents a hundred more for milk than other farmers got 
in this market, over a 2-year period, and there have been some months 
recently when we were as high as 60 cents a hundred above. 
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Senator Proxmire. You have no objection to the law as it is now? 

Mr. Sreruens. No, none whatever. I think it is all right. 1 am 
very much for it. 

Senator Proxmire. And you feel it is desirable that cooperatives 
should be competitive ? 

Mr. Sreruens. Absolutely. Listen, I am very much for coopera- 
tives. I think it isa wonderful movement. 

Senator Proxmire. And you have no feeling that the tax situation 
is unfair, so unfair that it should be corrected or changed as far as 
cooperatives are concerned. ‘ 

r. StePuens. I will say this: I have never spent any time trying 
to get itchanged. There have been times out in the Middle West that 
it seems a little burden when we had to pay 52 percent. When we 
needed new equipment we had to go to the bank to borrow the money 
to buy it with. Had it been a cooperative they could have issued fund 
certificates and kept the money but I don’t think that is the point at 
issue here and I don’t want to emphasize it. 

I don’t believe it has any bearing on the situation today. 

Senator Proxmire. Senator McCarthy and Senator Long are con- 
sidering amendments to this bill, amendments which would primarily 
prevent antitrust action in the event of acquisitions and amendments 
which, as I understand them, would provide for antitrust action for 
any monopolistic practices indulged in by co-ops other than acqui- 
sition. 

Mr. Sreruens. I think the purpose of acquisitions is the meat in 
the cake, not the acquisition within itself. As I say, I have no objec- 
tion to handling the plants cooperatives own. 

The first job I ever had was running one. We owned our own 
manufacturing and retail business. That was before Capper-Vol- 
stead, I believe in 1925. But they have been buying them and owning 
them ever since. 

Senator Proxmire. Mr. Stephens, you and your associates are ex- 
tremely successful and competent businessmen and I think that is a 
grand thing. Now we are concerned, of course, with the situation in 
which the three largest co-ops in the country have had a diminishing 
proportion, and this reflects the whole co-op situation, the three largest 
dairy co-ops have had a diminishing proportion of the market. The 
testimony by counsel of the Department of Agriculture yesterday was 
that whereas some years ago they had enjoyed $45 for every hundred 
dollars of sales by the Big Three corporations they were down 4 years 
ago to 14 and perhaps now they are down to 12 or 10, so that the three 
biggest corporations have 10 times as large, 7 to 10 times as large a 
portion of the market as the co-ops. Now the Congress is deeply 
concerned, and I think the American people are concerned, by the 
drop, the falloff in farm income and by the large profits that proces- 
sors are enjoying in some cases. 

‘We are wondering if there could not be some effective action to 
encourage farmers to organize through cooperatives so they can 
strengthen their bargaining position and be compensated better. 

Your great success and proven ability not only in this area but in 


various sections of the country leads me to ask you what suggestions 
have you? 











184 FARMER COOPERATIVES 


Mr. Sreruens. I asked the Capitol boys to organize a cooperative. 
I didn’t do it. They hired a lawyer and organized it. I told them I 
thought they would probably be better off if they had an organization 
and they went sieialli and organized it and operated it and have been 
very successful and are very happy with it. 

As I told you, I helped organize the State Brand Creameries Co- 
operative in Mason City back in 1927. 

Senator Proxmire. So you would say that one of the answers is the 
cooperative. 

Mr. Sreruens. I think it very definitely is, but I still think that 
they have got to operate under the same laws as the rest of us do. 

I don’t want them to go out and be able to cut prices and maybe 
force a smaller one, cooperative or otherwise, out on business through 
tactics like that. 

I know of one or two cases where they teamed up to put private 
business out of business. I think this was done in Texas, the I. G. 
Dairy where three co-ops teamed to go to force I. G. out of business. 
They got an injunction slapped against them and quit, but that is the 
kind of thing I am sapuenk to. 1 want to be able to go into court. I 
don’t want to have to go down to the Secretary of Agriculture and 
spend a month or two letting them have their opinion before I get 
some action, and if I am being bled to death I want to be able to go 
to the courts and try to get some relief, and I think that privilege 
should be left, and think cooperatives ought to operate under the 
same laws as the rest of us do. 

So far as the cooperative movement is concerned, I am very much 
for it and I have no ax to grind. To be specific, I don’t care 
about Maryland and Virginia owning Embassy Dairy. It never 
bothered me. It is fine so far as I am concerned. I am happy with 
my relation with the cooperatives that I am doing business. It is 
100 percent pleasant and satisfactory. 

It is a wonderful source of dairy products and I am for it. 

Senator Proxmire. You are not too worried about it, the vigor of 
their competition ? 

Mr. Srepuens. No; not as long as I can sue them and take them 
to court. Let them step out of line and I will be right in there the 
next morning with action. 

Senator Proxmire. Thank you. You fellows are very effective 
witnesses and I very much appreciate it. 

Mr. E. A. Dashiell, as I understand it, you are the president of 
the Dashiell Dairy, Inc., of Midland, Md. 


STATEMENT OF E. A. DASHIELL, PRESIDENT, DASHIELL DAIRY, 
MIDLAND, MD. 


Mr. Dasutety. That is correct. 

Senator Proxmire. And you are appearing on the basis of your 
own initiative or is this a decision by the board of directors ? 

Mr. Dasutett. This company is owned by myself, 98 percent, my 
wife, and my brother-in-law. 

We are a very small corporation. 

As the owner of the Dashiell Dairy, Inc., I wish to go on record as 
being opposed to the passage of S. 2014, which proposes to amend the 
Capper-Volstead Act, which bill I understand is now before your 
committee. 
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As the operator of an independent dairy, I am in direct competi- 
tion with a huge seepenniore dairy in this locality and, therefore, 
am deeply concerned about this bill. 

This cooperative has acquired during the past 15 years three addi- 
tional independent dairies that were at that time tax-paying corpora- 
tion, and now has a virtual monopoly of the dairy business in this 
community. 

I understand that if this bill becomes a law it will forgive this and 
all other cooperatives for any violation of any antitrust laws com- 
mitted in the past and makes them responsible only to the Secretary 
of Agriculture in the future, giving them a free hand to further 
monopolize business, to cut prices and freeze out competition, with 
little fear of any prosecution by the Department of Justice. I also 
understand that the Department of Justice strongly opposes the enact- 
ment of S. 2014. 

I am unable to see why a cooperative should be exempt from the 
provisions of the antitrust laws, and I feel that the latter are fair and 
serve a needed purpose in prohibiting the monopolization of the 
entire dairy industry throughout the United States. 

I therefore strongly urge your committee to kill this bill. 

Senator Proxmire. Mr. Dashiell, from whom do you buy ? 

Mr. Dasurett. I buy milk, raw milk, from about 20 different 
farmers in the country. 

Senator Proxmire. Independent farmers. You don’t buy from 


— 
r. Dasutett. No. Ido buy some at times from co-op. 

Senator Proxmire. How large an operation do you have? How 
many employees ? 

Mr. Dasutett. I have 15 employees. 

Senator Proxmire. Do you compete with cooperatives? 

Mr. Dasuretu. I compete every day with cooperatives in the sec- 
tionsthat I cover. They cover the same territory. 

Senator Proxmire. How much of the market do the co-ops have? 

Mr. Dasurett. I would say they have 70 percent of the total. 

Senator Proxmire. And how much of the market do you have? 

Mr. Dasurett. I have probably 5. 

Senator Proxmire. What area do you sell in ? 

Mr. Dasnteti. Allegheny County, Md., Mineral County, W. Va., 
Cumberland. That is about my entire territory, sir. 

Senator Proxmrre. How long have you been in business ? 

Mr. Dasutetu. I started in 1925. 

Senator Proxmire. How long has your company, your corporation, 
been operating ? 

Mr. Dasnrett. I was running a co-op in 1940 when I brought this 
going business in 1947. It has been 12 years. 

Senator Proxmire. In 1947. 

Mr. Dasurett. When I bought the business I was operating a co-op. 

Senator Proxmire. So you have been on both sides of the fence ? 

Mr. Dasnrett. That’s right, that is for sure. 

Senator Proxmire. How long did you operate the co-op ? 

Mr. Dasurety. For 5 years and also before that I operated one of 
the dairies that the co-op purchased, farmers’ dairy. 
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Senator Proxmire. Do you feel that the present laws are too favor- 
able to co-ops? 

Mr. Dasute.t. I will be perfectly frank. I think the taxation laws 
are pretty favorable; yes. 

Senator Proxmire. Don’t you feel that the farmers have to have 
some instrumentality through which they can organize and develop 
their bargaining power, in view of the disparity between their income 
and the people off the farm, in view of the hours they work, in view of 
the investment they have, in view of the tremendous efficiency that 
is required these days to be a successful farmer ? 

Mr. Dasurett. Yes; I do. I don’t think the farmer gets enough 
for his milk, but at the same time I have always paid as much as the 
co-op to these farmers, and they are saving 50 percent on their income 
tax where I have to pay my income tax, and they create this sur- 
plus 

Senator Proxmire. Of course, if you own 98 percent and you are in 
the 52-percent bracket you are in pretty good shape ? 

Mr. Dasnrett. No; I am not in the 52-percent bracket because I 
draw a salary myself, and then the balance is in the 30-percent 
bracket. But my whole idea is this: I don’t think that any farmers’ 
co-op should be allowed to create a surplus and go out and buy up 
these other dairies. I think that there should be an increased capitali- 
zation. When they buy a dairy up I think the farmer himself should 
have to put up more stock, but they don’t do it that way. 

They simply go ahead and borrow some money from the bank and 
buy these other dairies, and then from then on pay so much a month 
back to the bank, and their profit to pay the bank back would come 
out of the funds of the company, which I don’t think is right. 

Senator Proxmire. Of course, my questioning has been a little bit 
aside from this point. 

I want to thank you very much, Mr. Dashiell. 

Mr. Dasurett. The only thing I would like to say, in the co-op 
where I am located there are quite a few nonproducing farmers who 
are members of the cooperative, and I believe their rate of interest is 
6 percent or maybe 8 percent, but they still share just in the rate of 
interest on their investment. 

Senator Proxmire. You say nonproducing farmers, farmers who 
do not sel] their milk to the co-op ? 

But are members of the co-op ? 

Mr. Dasnrewu. That’s right. 

Senator Proxmire. And receive dividends on the basis of their 
membership ? 

Mr. Dasutett. Just of their money invested; their capital stock. 

Senator Proxmire. They receive a return on their loans? 

Mr. Dasniett. That’s right. I think that is according to law. 

Senator Proxmire. Yes. If they loan at 6, 7, or 8 percent, that 
might be reasonable under the circumstances these days. 

Mr. Dasurett. That’s right. 

Senator Proxmire. Thank you, sir. 

Mr. Witu1am A. Qurinzan. I understand you are general counsel 
of the United States Wholesale Grocers Association. 

Mr. Quintan. That’s right, sir. 

Senator Proxmire. Go right ahead. 
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STATEMENT OF WILLIAM A. QUINLAN, GENERAL COUNSEL, 
UNITED STATES WHOLESALE GROCERS’ ASSOCIATION 


Mr. Quinutan. Mr. Chairman, my name is William A. Quinlan and 
I appear here as general counsel of the United States Wholesale 
Grocers’ Association, Inc., a national trade association of wholesale 
food and grocery distributors, with headquarters in Washington, D.C. 

Senator Proxmire. Will you tell me a little bit about this associa- 
tion? How big is it? How many members do you have? 

Mr. QuiInLan. We have 373 members at this moment operating 457 
warehouses in 40 States, Canada, and the territory of Hawaii, sir. 

Senator Proxmire. How old is this organization ? 

Mr. QuINLAN. This association is about 26 years old, sir. 

Senator Proxmire. The association has determined to take a posi- 
tion on this bill based on a decision by the board of directors or the 
executive committee / 

Mr. Quintan. Actually, the position of the United States Whole- 
sale Grocers Association on this matter is really self-evident, and I 
mean it is really self-evident. The association has always been 
strongly interested, because of the nature and the needs of the whole- 
sale grocery industry, in the antitrust laws, in preserving them and 
in their effective enforcement—of the antitrust laws in general and 
the Robinson-Patman Act in particular, as to which latter a policy 
against any weakening amendments has been reviewed and adopted 
and resolved annually. 

Senator Proxmire. But there has been no specific finding on the 
basis of S. 2014, is that correct ? 

Mr. Quintan. No, sir, that is not correct. I would like to answer 
that with just one more sentence of explanation in preface. Our 
position also has a precedent on this matter in the controversy that 
raged in the 85th Congress over the effect of the Packers and Stock- 
yards Act, which it was disclosed after some years contained a loophole 
which, in our judgment, is exactly comparable to this one. 

However, with that background, and noting yesterday that the 
witnesses were being asked whether they had formal authorization, I 
communicated with the executive vice president of the association 
who is in White Sulphur Springs with the executive committee, and 
informed him of that and I have here a telegram which I would like 
to read, if I may. 

Senator Proxmire. It will be very helpful. 

Mr. QuINLAN (reading) : 

Senator ALLEN J. ELLENDER, 


Chairman, Senate Agricultural and Forestry Committee, 
Care William A. Quinlan, 1317 F Street NW., Washington, D.C.: 


The executive committee of the United States Wholesale Grocers Association 
in meeting at White Sulphur Springs, W. Va., has today authorized William A. 
Quinlan, USWGA general counsel to testify in behalf of the United States 
Wholesale Grocers’ Association at the Senate Agriculture Committee’s current 
hearing, in opposition to S. 2014 for reasons set forth in his prepare state- 
ment which has been reviewed and approved. 

Harrop O. SmirH, Jr., 
Executive Vice President. 
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I am a member of the bar of Illinois, the District of Columbia and 
Maryland and have been associated for 26 years with food industry 
associations and companies, including 11 years as counsel to the 
United States Wholesale Grocers’ Association, Inc. 

We are here in opposition to the bill S. 2014, both as introduced 
and as reported with amendments on July 15, 1959, because it would 
exempt from the antitrust laws and indeterminate but great number 
of persons who could technically qualify as farmers or farmer asso- 
ciations, and so forth under the bill, so that such persons could engage 
in destructive and monopolistic practices in processing and distribu- 
tion of processed foods and other products in direct competition with 
other processors and distributors who would remain subject to those 
laws and forbidden to engage in those practices. 

Our objection is the fundamental one that the bill would violate 
the basic principle of fairness and due process that any given business 
activity, regardless of what persons engage in it, should be subject 
to the same rules of fair play and the same enforcement agency as to 
all such persons. 

The result of the bill can be compared to a ball game in which one 
team must play according to the established rules, enforced by a 
regular and qualified umpire, and the other team would have its own 
umpire, who would have nothing to do anyway because they would 
be subject to no rules at all. 

We cannot say now, and are sure no one can say now, precisely 
what would be the scope and variety of practical applications of its 
exemption from the antitrust laws. Its ambiguous terms would be a 
hotbed for litigation. 

I do believe however that the break it would open in the antitrust 
dam would at best be large enough to cause grave consequences. 
Prudence requires us to assume that predatory competitors would ac- 
cepts its invitation to escape the antitrust laws, and that they would 
achieve a considerable success. 

Such a situation would be especially tragic in the very businesses 
and industries processing and distributing products of farm com- 
modities, and therefore affected by the bill, primarily the food and 
grocery industries, in which the antitrust laws have an especially 
great and practical day-to-day significance. 

In these intensely competitive industries, with their fast-moving 
products, sensitive customer and consumer relations and low profit 
margins, the antitrust laws—and especially the Robinson-Patman Act 
wi wee against price and other discriminations and the Federal 

rade Commission Act provision against unfair practices in gen- 
. eral—have an especially great impact on business policies and 
operations. 

So much so that if one competitor could escape them, with the 
others remaining subject to them, he could run rampant in the market 
and ultimately destroy all competition, this more certainly and more 
quickly than in many other industries. 

Thus, it would be particularly unfortunate to grant a discrimina- 
tory antitrust exemption to some but not all persons engaged in 
processing and distribution of products of agricultural commodities. 

There already is the gravest concern, even without such a hole in 
the antitrust laws, over the trend toward concentration in the food 
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industries, with thousands of independent merchants being eliminated, 
and the crying need is for the laws to be strengthened not weakened. 
In that connection, Mr. Chairman, may I submit for the record a 
report by the National Association of Retail Grocers entitled “The 
Merger Movement in Retail Food Distribution, 1955-58” ? 

(Nore.—The report is on file with the committee.) 

If large food chain store companies, with the destructive advan- 
tage they already enjoy, could have such a bill as this, under which 
they conceivably could qualify for complete antitrust exemption, they 
might take over much of agriculture itself and make short work of 
their remaining competition. 

Senator Proxmire. Did you envision that a farm cooperative might 
take over a large food chain or a large food chain could somehow 
hide behind a cooperative and so deceive the Secretary of Agriculture 
that he would permit them to qualify and permit them to engage in 
destructive practices, sir? ; 

Mr. Qutntan. I know of no law which the Secretary of Agriculture 
would have, Mr. Chairman, to stop them from engaging in these bad 
practices. 

The only thing that he has to my knowledge is this in our judgment 
wholly ineffective provision that he can issue a cease and desist order 
after prices have been unduly enhanced, because when that has hap- 
pened it is too late. The ship has left, because we are out of business. 

Senator Proxmire. Under the simplest kind of analysis, it would 
seem to me that any Secretary of Agriculture would be able to see 
through the kind of thing you suggest here, where a large food chain 
claims somehow that it is a Capper-Volstead cooperative and there- 
fore qualifies. 

Mr. Quintan. I don’t think it has to be a Capper-Volstead coopera- 
tive as the bill is drawn, but even if the Secretary could see through 
it, there would be nothing he could do about it, because he would have 
no law to enforce. 

Senator Proxmire. The Attorney General could act and claim that 
the cooperative simply was not qualified under this bill. 

Mr. Quintan. I don’t think so, sir. I think the bill is open to the 
interpretation that the A. & P. Tea Co., for example, to take the big- 
gest one, could buy up some farms with subsidiary corporations, and 
thereby become an association of farmers under the bill, and then 
escape the antitrust laws completely as to all of its operations, in all 
its processing functions, in its distribution functions right down to 
the consumer. That is not an impossible construction of this bill at 
all. After seeing what happened under the Packers and Stockyards 
Act, due to a legislative oversight, we realize even more how critical 
the wording and the terms of a bill such as this are. 

And how clever naturally the law departments of the large com- 
anies are in seeking loopholes through which they can escape. Un- 
er the Packers and Stockyards Act all they had to do was buy a 

20-percent interest in a small meatpacking plant and, whatever busi- 
ness they were in, they completely escaped the antitrust laws. 

Even the United States Steel Corp. would have been able to do that. 

Now that is a fantastic and ridiculous thing, and yet that was the 
effect of the legislation, and Congress had to pass an emergency 
measure to close that. We don’t want that to happen again. 
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I might say also, Mr. Chairman, that with respect to this fragment, 
you might say, of authority that the Secretary of Agriculture has 
to issue a cease and desist order after competition has been destroyed 
and when prices therefore begin to be unduly enhanced, which is the 
course that monopoly takes after it destroys its competition, that is 
much too late. That is later even than situations the Sherman Act 
would get at. But also, the Federal Trade Commission Act and the 
Clayton Act, including the Robinson-Patman Act amendments, are 
designed and were passed through a realization that the Government 
had to get at these bad practices in their incipiency, as they were 
starting, before competition was destroyed. ‘That is another reason 
why in the food business especially and in business generally, com- 
petition*needs the protection of the Federal Trade Commission Act, 
the Clayton Act, as well as the Sherman <Act, and needs effective 
enforcement of those laws. 

Senator Proxmire. I take it in the paragraph that precedes this 
however that vou are talking about strengthening the antitrust laws. 
You are not opposing the present Capper-Volstead Act, or are you? 

Mr. QuINLAN. No, sir; we are not. 

Senator Proxmimer. You are opposing this 8S. 2014 right now. 

Mr. QuINLAN. Yes, sir. 

Senator Proxmire. And then in addition you think that generally 
the antitrust laws should be strengthened, 1s that correct? 

Mr. Qurntan. Yes; we see nothing wrong in farm cooperatives. 
We are not against farm cooperatives and we are not against the 
present law, which is really as I see it a clarification, as the courts have 
interpreted it, to make clear that farm co-ops are not by their very 
nature in violation of the antitrust laws. That they can be and 
operate. But as the courts have also interpreted the existing statutes, 
they can’t engage in destructive and predatory practices and destroy 
competition any more than private business concerns can do so. 
Therefore we think that the present law is a reasonable one. That 
there is no need to grant any exemption to the farm co-ops which 
would permit them to engage in predatory and destructive practices. 

We don’t think this bill is necessary to accomplish the purpose of 
the sponsors as we understand it, having listened to most of the testi- 
mony at these hearings, and we think it would be a tragic mistake to 
enact it because of the conceivable results we see from it, which 
we don’t think were visualized by the sponsors at all. 

As to the low profit margins: Profits of wholesale grocers typically 
range from three-fourths of 1 percent to 114 percent on sales, before 
income taxes. Such a slender reed would be quickly broken for a 
wholesale grocer if he must continue to be law-abiding in his business 
practices, and his competitor can do as he pleases. 

Surely the farmer too would suffer from such violent upheaval 
and resulting monopoly in the businesses which process and distribute 
the raw commodities he produces. The monopolies possible under the 
bill would have not even the Sherman Act to keep them from a com- 
plete integration and control from farm to kitchen. 

May we say that we know the sponsors of the bill did not intend 
such a body blow to the antitrust laws protecting free enterprise. 
They so stated at the hearing here yesterday and we are hopeful 
that upon reflection they will conclude further that all of the bill is 
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wholly unnecessary, that present law already allows the farmer co- 
operative expansions and operations they believe desirable. 

We have not undertaken to discuss here the terms and technical 
details of the bill because we have read the letter of July 15, 1959, to 
your committee chairman from the Deputy Attorney General, and 
we join in the comments and views expressed in that letter. 

We did want to express to you also in person, however, and to empha- 
size our fundamental and practical objection to what, despite ambi- 
guities of legislative language, we think prudence must assume would 
operate as a complete and discriminatory ¢xemption from the anti- 
trust laws, for an as yet unknown but privileged class of persons. 

Mr. Chairman and members of the committee, we thank you on be- 
half of the wholesale grocer for this opportunity to express objections 
to the bill S. 2014. 

Senator Youna. You have a very good statement. 

Senator Proxmire. It is a good statement. I would like to take 
advantage of your presence, because you are a very competent lawyer 
and have done a lot of thinking about this, to ask you something that 
may be a little unfair, and if it is you just say so. 

Mr. QuInuLANn. I don’t think it will be, sir. 

Senator Proxmire. Senator McCarthy, who is one of the principal 
sponsors of this bill as you know, has introduced an amendment which 
would really be a substitute, and I would like to read it to you. 

It is fairly short. I would like to get your impression as to whether 
or not you would be as strongly opposed to this as you are to the 
present law. 

I will give you a copy of the bill so you can follow this. He starts 
off by striking everything after the enactment clause and inserting 
in lieu thereof the following matter: 

That the Capper-Volstead Act (42 Stat. 388, 7 U.S.C. 291-292) is amended 
by inserting before the word “Persons” in the first paragraph of section 1 there- 
of (U.S.C. 291) the letter “a” followed by a period and by inserting at the end 
of section 1 a new paragraph lettered “b” as follows: 

This means of course you can forget about this bill and the Mc- 
Carthy amendment provides: 

b. For the purpose of marketing the products of their members in any chan- 
nel of commerce, such associations may acquire the whole or any part of the 
stock, share capital, or assets of other corporations: Provided, however, That no 
such acquisitions shall be lawful if the effect of such acquisitions may be sub- 
stantially to lessen competition or to tend to create a monopoly in any line of 
commerce in the products marketed by such association. 

Primary jurisdiction is vested in the Secretary of Agriculture under the 
procedures and provisions for judicial review in section 2 hereof (7 U.S.C. 292) 
to determine whether in the case of such acquisitions the effect may be to 
substantially lessen competition or to tend to create a monopoly in any line of 
commerce. 

Any person, firm, corporation, or association claiming injury as a result of 
such acquisitions, or the Secretary of Agriculture or the Attorney General may 


initiate a proceeding challenging the lawfullness of such acquisitions, and the 
several district courts of the United States was invested with jurisdiction to 


afford parties entitled thereto such relief as the antitrust laws may provide. 

Mr. Quintan. That is the whole bill ? 

Senator Proxmirg. That would be the whole bill. 

Mr. Quintan. I was here yesterday, when Senator McCarthy filed 
his paper giving the amendments, and I attempted to obtain a copy 
from the committee offices and Senator McCarthy’s office in order that 
I might study them and be prepared to comment here today. 
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But at that moment they were not as yet available, so this is strictly 
horseback. 

Senator Proxmire. Yes; and I apologize taking advantage of you. 
I appreciate very much your cooperation. 

Mr. Quinuan. That is perfectly all right, sir. I don’t want to try 
to give you a comment to which I would be held. I would like to have 
a copy of those and study them and file a comment with you at a 
later time, and if you wanted me to come back then and discuss my 
comment further, I would be happy to do that. 

But at the moment all I can give you is an immediate reaction. 

That is that the draft apparently has written into the bill the legis- 
lative standard from section 7 of the Clayton Act, and thereby it is 
just repetitious and useless. As you read it, the principal change in 
existing law that I caught was the transfer of jurisdiction from the 
Federal Trade Commission and the Department of Justice to the 
Secretary of Agriculture. 

Now I think that is bad, and I am confident I am speaking for the 
U.S. Wholesale Grocers’ Association. 

Senator Proxmire. In glancing at the matter I have had about 
the same opportunity to consider this new amendment that you have 
had. There are two points. 

One is what you say and the second is that only acquisitions are so 
transferred. In other words, the Attorney General’s Office would 
have the same jurisdiction they have now over monopolistic practices 
of various kinds that you have discussed in your excellent statement 
other than simple acquisition. 

Mr. QuINLAN. It 1s only acquisitions that are dealt with by section 
7 of the Clayton Act. 

But as to those or as to any other provision of the antitrust laws, 
I think the bill is bad in principle and bad from a practical standpoint 
even as modified, and I am confident that in offering this comment 
I am speaking for the U.S. Wholesale Grocers’ Association, because 
we dealt also with this very point in connection with the loophole 
provided in the Packers and Stockyards Act. 

In that case the Secretary of Agriculture had jurisdiction over 
anybody who bought a 20-percent interest in a meatpacking plant 
or processed some chickens, no matter what kind of business he was in. 

But even as to those who were in the meatpacking business, the 
Secretary did nothing for years. : 

Complaints were filed with him, the record shows, by smaller meat- 
packers even in that business itself, and I think they had one man 
and one stenographer; that was the entire enforcement staff to even 
enforce title II of the Packers and Stockyards Act, which went beyond 
what we have here. 

It wasn’t just a provision against unduly enhancing prices. It was 
a whole set of provisions against objectionable practices, which were 
ey stated, however, from the antitrust laws applicable to 
others. 

While I am a great admirer of Mr. Benson personally, I don’t think 
he and his Department are qualified, to begin with, to effectively enforce 
the antitrust laws. 

Senator Youna. That certainly has been the history. They haven’t 
been effective at all. 
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Mr. Quinuan. No, sir. They couldn’t even do anything when they 
had a law that at least had some substance to it. However, entirely 
aside from that, I think it is wrong to subject me to one enforcement 
agency, and you, my direct competitor in my business, to another en- 
forcement agency, because there are bound to be discrepancies and in- 
equities. To have meaning, the law must be construed and enforced. 

Senator Proxmire. You understand the motivation behind this kind 
of thing? 

The reason, corporations have been enormously successful in getting 
ahead, taking a larger amount of the constmer dollar and so forth 
and the farmer is losing out and the bargaining power is relatively 
weak. 

Mr. Qurintan. I don’t think the way to correct that is to drive an- 
other hole in the antitrust laws. We need to strengthen those laws. 

In my respectful opinion, Congress ought to give most serious con- 
sideration to the strengthening measures that Mr. Bicks suggested 
here the other day. 

Things like that are needed to provide for more effective enforce- 
ment to stop this merger trend before it is too late, bacause once the eggs 
are completely scrambled, you will never be able to unscramble them. 

But certainly the way to stop the unfortunate trend of concentration 
that is taking place, especially in the industries distributing agricul- 
tural products, is not to provide another loophole in the law which can 
be taken advantage of not only by farmer co-ops who wish to engage 
in predatory practices, but I think by others now in the food business 
who are not farmers at all, who could move around and technically 
qualify under this bill and then proceed to go out and destroy compe- 
tition. 

But to finish my previous comment, any law to have meaning and 
effect must be (a) construed and (0) applied. When we have different 
people construing and applying even the same law, to you and to me 
respectively, there is bound to be inequity, because the construction or 
the enforcement is not going to be the same. One of us is going to be 
disadvantageously dealt with as against his competitors. 

So I think it is wrong. I think people who are doing the same 
things in competition with each other ought to be subject to the same 
agency enforcing and interpreting those laws. 

Senator Proxmire. Thank you, sir. I appreciate your remarkably 
competent testimony. 

Mr. Qurnutan- Thank you. May I add one more comment, with 
your indulgence? You have been asking previous witnesses about the 
analogy with certain boards which have been set up to regulate certain 
industries such as Civil Aeronautics ? 

Senator Proxmire. Oh, yes; CAB, ICC and so forth. 

Mr. Quintan. I did want to say to you that I don’t think those situ- 
ations are analogous at all because we start here with the premise that 
free enterprise is the desirable thing. There have had to be certain 
exceptions to that in the case of public utilities such as the for-hire 
transportation industries and others. They have exchanged free en- 
terprise for regulated monopoly under specialized agencies, so that we 
don’t have the question of whether you are going to have one com- 
petitor subject to the antitrust laws and the other competitor exempt. 
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All of those public utilities in a given regulated monopoly are under 
the same laws, and to one extent or another exempt from the antitrust 
provisions, because Congress has substituted for the antitrust provi- 
sions intimate detailed regulation of every phase of their operations 
and a specialized agency to apply those. 

But they are all under the same thing. There is no need for the 
antitrust laws where they are under regulations going far beyond 
those laws. : 

Senator Proxmire. I realize that the analogy is very imperfect, but 
at the same time it seems to me you don’t simply have an all black and 
all white situation, in which only the air transport industry and the 
railroad industry is a monopoly and everything else is in pure and 
perfect competition. 

We all know about labor unions, about the steel companies, automo- 
biles, tobacco, insurance, and the medical profession, the dental pro- 
fession, and so forth being able to establish prices for services or goods 
which are respected and which are uniform and which have very little 
relation in a good many cases to demand and supply, and which cer- 
tainly can’t be construed as being a matter of competition or a matter 
of free enterprise completely. 

We see, on the other hand, in fact, when you go through the whole 
sweep of the American economy you find that there are varying de- 
grees of control over price, control over supply, shading down to the 
farmer, who by himself without some sort of Government support 
program has virtually no control over supply or price in most cases. 

There are some exceptions: But because the farmer has a homoge- 
neous commodity identical precisely to every other farmer’s and be- 
cause there are so many farmers, no one farmer can conceivably or 
possibly control the supply of milk, for instance. 

For this reason it seems to me Congress has already acted under the 
Capper-Volstead Act to provide different treatment for the farm 
cooperative, and that this kind of a special treatment under our anti- 
trust laws might conceivably make sense because farmers are not steel 
companies, because farmers are not in a position where they have any 
degree of contro] over their price as do so many others in our economy. 

Mr. Qutnuan. But you are thinking, if I am right, of persons who 
are farmers now. If the A. & P, Tea Co. qualified as a farmer, you 
would take a different view of this indeed, I am sure. 

Senator Proxmire. Yes, I would. I think any language that we 
put in must certainly prevent the kind of situation that you have 
very properly described, and it certainly would be as you say fan- 
tastic and really ridiculous and would result in real abuse. 

Whether or not legislative language can be drafted is the question. 

If it can’t be, then I would say that the case is very strong against 
legislation that might conceivably exempt a chainstore from the anti- 
trust laws. 

Mr. Quin.an. I think the statutes you have take care of the situa- 
tion very reasonably. 

But the only point I wish to make about these public utilities is 
that they are public utilities. 

The reason why they are exempt from the antitrust laws is that 
they have far more regulation than the antitrust laws, and to make 
their situation analagous to us, you would have to make the food in- 
dustry a public utility, and none of us wants to do that, I’m sure. 
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Senator Proxmire. Of course, the farmer sees what is happening 
to the consumers’ food dollar. He is getting less. Prices are going 
up to the consumer and he feels that he has to cope with the degree of 
monopoly, and of the far superior bargaining power that is putting 
him in the position where he ought to have some instrumentality 
where he can develop a comparable power. 

Mr. Quintan. When we see what is happening to the food dollar 
and how little we have left, we think we need the antitrust laws. 
We know we do. 

Senator Proxmrre. I recognize that. 

Mr. Quintan. Thank you, sir. 

(Supplemental statement filed by Mr. Quinlan is as follows:) 


WASHINGTON, D.C., August 21, 1959. 

Hon. WILLIAM PROXMIRE, 

Subcommittee on Agricultural Production, Marketing and Stabilization of Prices, 
Committee on Agriculture and Forestry, Senate Office Building, Washington, 
D.C. 

DrEAR SENATOR PROXMIRE: Pursuant to your request at the close of the hear- 
ing on August 14, 1959, with regard to the amendment in the nature of a sub- 
stitute intended to be offered by Senator McCarthy, this is to give you our 
further comment in the light of closer examination of that substitute and the 
testimony in support of it by Sydney Berde, Esq., special assistant to the at- 
torney general, State of Minnesota. 

Such closer examination confirms the objection which I stated tentatively 
upon your reading of the substitute at the hearing on August 14 (Tr., 320-326), 
that it would violate the basic principle that business competitors should be 
subject to the same enforcement agencies as well as the same laws. And in 
addition, I believe discloses that it would result in serious confusion and un- 
due litigation. 

As I stated at the hearing, the draft substitute apparently had written into 
the bill the legislative standard from section 7 of the Clayton Act, and there- 
by was repetitious and useless. Detailed comparison also discloses that a 
portion of that legislative standard would be omitted, and a second change of 
possible substantive significance would be made, as pointed out below. 

Secondly, as I stated at the hearing, the substitute would transfer jurisdic- 
tion (primary jurisdiction) over associations covered by the Capper-Volstead 
Act, but not over other persons, to the Secretary of Agriculture, insofar as 
concerned acquisition of other corporations or their assets. Thus, while far 
narrower in its scope than the original bill, the substitute still would violate 
the principle that persons competing in any line of business should be sub- 
ject to the same interpretations and enforcement of the same laws, since dis- 
crepancies and inequities are otherwise inevitable. 

There is no good reason for either S. 2014, or the substitute, and there are 
strong reasons against them. 

Those reasons in our view are basically as I stated them at the hearing and 
as summarized above. 

The draft substitute, however, is discussed in more detail below. 

It would give Capper-Volstead associations which choose to compete with 
ordinary processors and marketers greater freedom to acquire existing con- 
cerns, as well as a friendly and sympathetic “judge” of their conduct and its 
competitive significance, while leaving competitors of such associations subject 
to the more stringent restrictions of section 7 of the Clayton Act, and to the 
impartial judgment of the courts. 

. On first reading, the substantive provisions of Senator McCarthy’s amendment 
sound like section 7 of the Clayton Act. Examination reveals two significant 
differences which would substantially weaken Clayton Act restrictions. 

First, the phrase “in any section of the country” which appears in the Clayton 
Act immediately after “in any line of commerce” is omitted from the McCarthy 
amendment. The omission of this language would deprive the measure of the 
geographic significance which Congress wrote into the Clayton Act. Acquisi- 
tions under this less restrictive language could be tested against the total na- 
tional volume of trade and commerce, instead of by realistic appraisal of the 
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effect on competition in the individual market directly affected. Mergers and 
acquisitions which would violate the Clayton Act might, therefore, be beyond 
the reach of the McCarthy amendment. 

Second, the restraints on acquisitions set forth in the amendment are stated 
as qualifications of an affirmative authorization, in contrast to the positive 
prohibition of the Clayton Act. Taken in conjunction with the stated purpose 
of the bill to clarify existing law, changes in the language of the Clayton Act, 
and the congressional history, this inversion of the Clayton Act prohibition 
could require a construction of the amended S. 2014 as favoring the acquisition 
of competitors by Capper-Volstead associations, whereas the policy expressed 
in the Clayton Act would prevent the same acquisitions if made by ordinary 
persons or corporations. 

In short, the amendment would make this a promerger bill. Any doubts on 
this score are removed by the provisions which would place jurisdiction over 
Capper-Volstead acquisitions in the Secretary of Agriculture. That officer is 
now under a statutory mandate to foster and encourage the growth of agricul- 
tural associations. Experience with previous grants of similar jurisdiction to 
regulatory agencies more specifically charged with protection of the overall 
public interest than is the Secretary of Agriculture justify the belief that the 
Secretary would consider it his duty to resolve all doubts in favor of a chal- 
lenged acquisition. Time and again the Department of Justice has vainly 
opposed, on antitrust grounds, mergers, acquisitions, and restrictive agreements 
approved by regulatory agencies charged with observance of the national policy 
to preserve competition. See, for example, McLean Trucking Co. v. United 
States (321 U.S. 67 (1944) ). 

The analogy drawn by some committee members in regard to regulated in- 
dustries, in support of favoring acquisitions of distribution outlets by agricul- 
tural associations, overlooks two essential distinctions. First, the Congress 
has adopted legislation favoring mergers and acquisitions only in those indus- 
tries where the basic policy of competition has been superseded by a policy of 
direct Government regulation of all or virtually all business decisions which 
would normally be dictated by individual initiative subject only to antitrust 
restraints. This is not true of the marketing of agricultural products. Apart 
from price-support programs and such minimum regulation in limited areas 
as the fixing of minimum prices in milk marketing orders, the great mass of 
transactions in the marketing of agricultural products are still subject to the 
basic policy of competition under the antitrust laws rather than to direct Gov- 
ernment regulation. Second, where Congress has adopted legislation favoring 
mergers and acquisitions, as in regulated industries, such legislation has ap- 
plied the same standards to all persons engaged in the affected business, and 
has placed all such persons under the same enforcement agency. This condi- 
tion would not be met in the marketing of agricultural products if the amend- 
ment were to become law. Agricultural associations engaged in the marketing 
of agricultural products would be subject to the more liberal provisions of the 
amendment, in acquiring existing businesses and marketing outlets, whereas 
ordinary business concerns engaged in the same business and in direct competition 
with such agricultural associations would be subject to the more severe prohi- 
bitions of the Clayton Act if they should seek to acquire the same businesses 
and distribution outlets. Further, acquisitions by agricultural associations 
would be judged by an officer required by law to favor the growth of such asso- 
ciations, whereas acquisitions by their competitors would be judged by im- 
partial courts required by law to apply only the standards set forth in the 
Clayton Act. 

It appears that the amendment is based upon an erroneous view of the regula- 
tory function performed by the Secretary of Agriculture under present law. 
What has been said about demonstrates that the amendment ignores the com- 
petitive relationship and rivalry between distribution businesses owned by 
agricultural associations and those owned by ordinary corporations or indi- 
viduals. The amendment also ignores the limited character of the regulatory 
. power possessed by the Secretary of Agriculture. Indeed, it appears that the 
amendment is based upon an unjustified assumption that the Secretary pos- 
esses a regulatory power which in fact he does not have. Only such an as- 
sumption could explain the attempt in the amendment to confer primary juris- 
diction upon the Secretary. The term “primary jurisdiction” reflects a judicial 
technique for preventing the general policy expressed in the antitrust laws from 
interfering with conduct regulated under a comprehensive scheme of regula- 
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tion adopted by the Congress for individual industries. The legislative adop- 
tion of this language, as proposed in the amendment, would introduce a new 
element of confusion into the day-to-day problem of accommodating general 
and special statutory enactments, which is already enormously confused. 

Without undertaking the very comprehensive analysis and discussion necessary 
in any attempt to define and describe the doctrine of primary jurisdiction, it 
is sufficient for present purposes to note only that the essential purpose of that 
doctrine is to promote “proper relationships between the courts and administra- 
tive agencies charged with particular regulatory duties” (United States v. West- 
ern Pacific Railroad Co., 352 U.S. 59, 63 (1956) ). This is accomplished by with- 
holding judicial action for enforcement of a claim requiring resolution of issues 
which, under a comprehensive regulatory scheme, “have been placed within 
the special competence of an administrative body” (ibid., at pp. 63-64). This 
doctrine is based upon the view that the uniformity of conduct and remedies 
contemplated in a regulated industry under a comprehensive scheme of regulation 
can be secured only by causing the courts to defer, at least initially, to the views 
of the expert body to which Congress has entrusted special regulatory power. 
(Texas & Pacific Railroad Co. v. Abilene Cotton Oil Co., 204 U.S. 426 (1907) ; 
Far Eastern Conference v. United States, 342 U.S. 570 (1952) ; Federal Maritime 
Board v. Isbrandtsen Co., Inc., 356 U.S. 481 (1958).) In addition to these factors 
of uniformity and expertise which rest upon a comprehensive scheme of special 
regulation imposed upon an entire industry, the third element found in cases 
applying the doctrine of primary jurisdiction is that the special regulatory scheme 
provides its own system of remedies. As Mr. Justice Cardozo said in Terminal 
Warehouse Co. v. Pennsylvania Railroad Co.: 

“The Commerce Act like the Shipping Act embodies a remedial system that 
is complete and self-contained. It provides the means for ascertaining the exist- 
ence of a preference [to a shipper], but it does not stop at that point. As already 
shown in this opinion, it gives a cause of action for damages not only against 
the carrier, but also against shippers and consignees who have incited or abetted. 
For the wrongs that it denounces, it prescribes a fitting remedy which, we think, 
was meant to be exclusive” (297 U.S. 500, 514-515 (1936) ). 

The limited regulatory power possessed by the Secretary of Agriculture over 
only some aspects of marketing, and over only some of the persons engaged in 
it, falls short of meeting the conditions which Congress has previously considered 
as justifying the authorization of mergers and acquisitions, and far short of 
the conditions which the courts have considered as justifying application of 
the doctrine of primary jurisdiction. . This attempt to establish primary juris- 
diction by legislation, in the absence of the conditions under which the courts 
recognize the doctrine, makes it extremely doubtful what effect would be given 
to the final provision of the amendment. Under this provision, any person, 
including the Secretary of Agriculture, might apply to the courts for antitrust 
relief. The only safe prediction which can be made is that extensive litigation 
would be required before anyone could say with reasonable certainty how effective 
the preference given agricultural associations under the amended S. 2014 would 
be, and to what extent they would remain liable under the antitrust laws in 
connection with their acquisitions. 

The amendment is bad because, like the original bill, it still seeks to confer 
unjustified privileges. The reasons of public policy which underlie the special 
treatment of cooperatives as collective producers are no longer applicable to 
co-ops which compete with ordinary business as processors and marketers. The 
protection presently given cooperative associations by the law is based upon 
the fact that collective action is considered necessary in order to overcome the 
inequality of bargaining power between individual farmers, on the one hand, 
and the purchasers of farm commodities, on the other hand. But when a co-op 
enters the marketing field, it brings to the distribution business a substantial 
advantage over other competitors, by reason of its control of a large portion of 
the supplies upon which its competitors are dependent. Even without the pro- 
posed legislation, therefore, marketing affiliates of agricultural cooperatives al- 
ready enjoy a substantial advantage over their competitors. Any proposal to 
increase this advantage by allowing the co-ops to acquire existing outlets on 
more favorable conditions than those available to their competitors is unwar- 
ranted by the established public policy of fostering the collective organization 
of farmers as producers. 

One of the most serious consequences of the proposed legislation would be its 
encouragement of a race for the concentration of power in the hands of the 
largest co-ops. The hearings made it clear that in many areas there is keen 
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rivalry between cooperatives serving a common market. The proposed legislation 
would encourage the larger and more powerful cooperatives to eliminate their 
rivals by buying up the marketing outlets upon which such rivals depend. 

We, too, are concerned over the increasing control of food distribution exer- 
cised by a few giant corporations. But this increasing concentration will not be 
cured by encouraging a parallel development of a few giant co-ops. Numerous 
independent businesses which are still competing with giant distributors would 
almost certainly fall prey to giant co-ops, because it is by their acquisition and 
elimination that this bill would encourage co-op growth. If Congress believes 
bigness has become an evil, it should strike at it directly, rather than by encourag- 
ing the further elimination of independent small business. To adopt and pursue 
Senator Long’s figure of speech, to encourage the growth of more sharks is of 
no help to the minnows. 

The opportunity you have given us to submit this supplementary comment, as 
well as the courtesy you extended to us at the hearing, is very much appreciated. 

Respectfully, 
WILLIAM A. QUINLAN, 
General Counsel, U.S. Wholesale Grocers’ Association, Inc. 

Senator Proxmire. The next witness, and I guess our last witness 
today, is Mr. Sydney Berde, special assistant attorney general, State 
of Minnesota. 


STATEMENT OF SYDNEY BERDE, SPECIAL ASSISTANT ATTORNEY 
GENERAL, STATE OF MINNESOTA, *ST. PAUL, MINN. 


Mr. Berpr. Mr. Chairman, my name is Sydney Berde. I am spe- 
cial assistant attorney general, State of Minnesota, and I am directed 
to appear here by Attorney General Miles Lord, to whom the legisla- 
ture has committed by State law the duty to assure that agricultural 
products, especially dairy products, move freely in interstate com- 
merce, and that they are not burdened by regulations that either have 
no validity or are unlawful for other reasons. 

Senator Proxmire. You say this is the direction of the Minnesota 
Legislature to the attorney general of Minnesota, and the attorney 
general interpreting that has authorized you to appear before the 
committee. 

Mr. Berne. Yes, sir. 

Senator Proxmire. And directed the position that you take on this 
legislation ? 

Mr. Bervr. That is correct. My remarks will be directed first to 
the applicability of the antitrust laws to Capper-Volstead coopera- 
tives; I will then consider some of the reasons why it is felt by some 
that congressional action on this subject is necessary, and, finally, I 
will discuss the amendment to S. 2014, proposed by Senator McCarthy, 
and why the State of Minnesota feels that this will aid its efforts to 
expand markets in dairy products. 

Senator Proxmire. Would you like to summarize your statement 
and put the whole thing in the record, or would you like to read it? 

Mr. Berpre. Some I can summarize, and some I will read. 

Senator Proxamire. All right. Without objection, your entire state- 
ment will be put in the record, and you can discuss any part of it 
you wish. i 

(The statement follows :) 


The State of Minnesota has an interest in Federal legislation that would affect 
the right of its producers and processors of agricultural products to enter markets 
in other areas of the country. Under a mandate from the State legislature, the 
attorney general is directed to protect that right. 














FARMER COOPERATIVES 199 


My remarks will be directed first to the applicability of the antitrust laws to 
Capper-Volstead cooperatives; I will then consider some of the reasons why it 
is felt by some that congressional action on this subject is necessary ; and, finally, 
I will discuss the amendment to S. 2014, proposed by Senator McCarthy. 


I. COOPERATIVE IMMUNITY FROM THE ANTITRUST LAWS 


The Capper-Volstead Act (42 Stat. 388; 7 U.S.C. 291-292), together with sec- 
tion 6 of the Clayton Act (14 U.S.C. 17), permits producers of agricultural prod- 
ucts to join together to make contracts and agreements and otherwise engage in 
practices relating to the marketing of their products without running afoul of 
the prohibitions of the Sherman Act. In the absence of such immunity, such 
agreements would be unreasonable per se and would, therefore, be prohibited 
by certain provisions of the Sherman Act. 

In United States v. Borden Company (308 U.S. 188) it was held that where a 
Capper-Volstead cooperative combines with noncooperative entities to unreason- 
ably restrain trade, the immunities granted by the Capper-Volstead Act and 
section 6 of the Clayton Act do not apply. While the limits of antitrust immu- 
nity with respect to cooperatives has not been entirely clear, it has always been 
assumed that a cooperative is not free ‘to engage in any course of conduct which 
it might see fit to adopt. For instance, if it should engage in unfair competition, 
that would subject it to the jurisdiction conferred upon the Federal Trade Com- 
mission by the act creating it. Again, abnormal conduct on the part of an asso- 
ciation might subject it to the jurisdiction of the Department of Justice of the 
United States for a violation of the antitrust laws.” * 

S. 2014 appears to be a response to the decisions of Judge Holtzoff in U.S. v. 
Maryland and Virginia Milk Producers Association (167 F. Supp. 45, 167 FP. 
Supp. 799, 168 F. Supp. 880). In the first case, it was held that a cooperative 
acting alone is wholly immune from the operation of sections 1, 2, and 3 of the 
Sherman Act, but that it loses this immunity from sections 1 and 3 as to activ- 
ities and operations involving noncooperatives. 

“In 167 F. Supp. 799 the court held that the acquisition of Embassy Dairy was 
for the purpose of excluding a rival from sales of milk to Government establish- 
ments and that such acquisition denied a market to competing producers in viola- 
tion of section 7 of the Clayton Act. In 168 F. Supp. 880 the court held that 
the acquisition of Embassy Dairy constituted a contract to restrain trade un- 
reasonably in violation of sections 1 and 3 of the Sherman Act in that the result 
was a foreclosure of competition for Government contracts. 

It should be noted that in the foregoing cases, the court did not say that any 
acquisition by a cooperative of an independent dairy would be unlawful. The 
illegality of the transaction arose out of the purpose and effect of the acquisition. 


II. THE NEED FOR CONGRESSIONAL ACTION 


(a) Corporate mergers and Department of Justice enforcement policics 


In 1948 the Federal Trade Commission published a report’? which showed that 
in the 8-year period from 1940-48 mergers accounted for the disappearance of 
2,450 formerly independent manufacturing and mining companies. These firms 
held assets aggregating some $5.2 billion, or more than 5 percent of the total 
assets of all manufacturing corporations in the country. 

This report and the efforts of the congressional leaders who sponsored it re- 
sulted in the passage by Congress, in 1950, of an amendment to section 7 of the 
Clayton Act, bringing the acquisition of assets within the reach of the anti- 
trust laws. It was the belief of the congressional sponsors of that amendment 
that they had closed a major loophole which had, therefore, permitted cor- 
porations to frustrate our national antimonopoly policy as expressed in our 
antitrust laws. 

. Contrary to the hopes of those congressional leaders who fought for the 
strengthening of our antitrust laws, the merger movement has not been reversed 
or even stemmed. A judiciary subcommittee which studies corporate mergers 
reported in 1955: * 

“Paradoxically, the number of mergers and acquisitions has increased stead- 
ily each year since the amendment was enacted. It is estimated that more than 


1 “Legal Phases of Farmer Cooperatives,” FSC Bulletin 10, January 1958, p. 169. 
sonen eee Oe Report,” FTC, 1948. 
“Corporate Mergers an cquisitions,” report, Subcommittee on Antitrust and Mo- 
nopoly, Rept. 132, 85th Cong., 1st sess. (1957). ‘ 
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500 corporate mergers and acquisitions * * * took place in 1955, a record nym- 
ber for any one year. * * * For the 1951-55 period as a whole, the total number 
was substantially higher than for any other 5-year period in the last quarter 
century.” 

The number and size of the acquisitions and mergers in the dairy industry are 
of particular relevance to S. 2014, the bill now before this subcommittee. 

During the last few years the four largest nationwide processors and distribu- 
tors of dairy products have absorbed hundreds of independent processors and 
distributors. The Federal Trade Commission complaint against this Big Four 
reveals the following acquisitions between 1951-56: 

National Dairy Products Corp.: 22 corporate and 18 independently owned 
acquisitions resulting in a sales increase from $906 million in 1950 to $1,260 
million in 1955. 

Borden Co. : 33 corporate and 47 individually owned business units, result- 
ing in a sales increase from $613 million in 1950 to $810 million in 1955. 

Beatrice Foods: 47 corporate and 87 individually owned businesses— 
acquired—resulting in sales increase from $205 million in 1950 to $325 
million in 1955. 

Foremost Dairies: 48 corporate and 9 individually owned businesses— 
acquired—resulting in annual sales increase from $48 million in 1950 to 
about $300 million in 1954. 

The top eight national distributors and processors accounted, in 1957, for over 
$4 billion dollars in sales or well over 50 percent of the total national sales of 
dairy products. 

What has the Justice Department done about this alarming trend? Is there 
reason for agricultural producers to be concerned about the adequacy of the 
Justice Department’s enforcement of section 7? 

One of the members of the Attorney General’s Committee To Study the Anti- 
trust Laws was moved to comment in 1955 about what he called “the conspicuous 
failure of the Department of Justice and the Federal Trade Committee to under- 
take seriously the enforcement of section 7 of the Clayton Act.” He urged 
prompt action to stem the merger tide.‘ 

In fairness, however, it should be stated that the Federal Trade Commission in 
1956 commenced a proceeding against the Big Four in the dairy industry under 
the antimerger provisions of the Clayton Act and Federal Trade Commission 
Act. It would be interesting to speculate on reasons why the Federal Trade 
Commission rather than the Department of Justice decided to move. The Justice 
Department has it within its power to enjoin mergers before they are consum- 
mated. The Federal Trade Commission has no such power. It’s case against 
Big Four has dragged on now for over 3 years and the end is nowhere in sight. 
While litigating the legality of their past acquisitions, the giants continue their 
process to swallow up independents. 

Even if the FTC finally prevails in establishing the unlawfulness of the past 
mergers, the decisions may come too late to be meaningful. It may be impossible 
to unscramble the egg. 

(0) Effects of corporate mergers on agricultural producers 

In the past 10 years horizontal and vertical integration has proceeded apace in 
the food industry. Supermarket chains continue to merge at an ever-increasing 
rate and other distributors of food have found it to their advantage to combine 
their facilities and enlarge their areas of distribution for the claimed purpose of 
reducing costs and promoting efficiency. Hearings held by the House Committee 
on Small Business and the Antimonopoly Subcommittee of the Senate Small 
Business Committee reveal the scope of the integrations. 

The growth in size of integrated food distributors and processors poses a 
real threat to the market power of agriculture producers. The control of 
enormous distributive facilities permits such buyers to dictate prices or to 
wield such effect in the market that agriculture producers may often be placed 
at their mercy. The Capper-Volstead Act and section 6 of the Clayton Act 
reflect a congressional awareness of this problem of market imbalance and 
affords producers of agricultural commodities some countervailing power 
against this threat. The Agricultural Marketing Agreement Act of 1937° pro- 
vided additional protection for producers of certain agricultural commodities. 


Po ae General’s National Committee To Study the Antitrust Laws Report, p. 386 
o . 
57 U.S.C. 601, et seq. 
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But the protections afforded by those acts may now be inadequate to cope with 
the problem. 

In the face of these enormous aggregations and combinations of corporate 
wealth in food distribution, the Justice Department’s only contribution to our 
national antitrust policy appears to have been the prosecution of a single dairy 
marketing cooperative for its acquisition of a single independent dairy in 
Washington, D.C. 

You can hardly blame producers for being somewhat concerned—and not a 
little apprehensive about an enforcement policy so selective as to overlook 
mergers involving over 50 percent of the Nation’s dairy business while con- 
centrating on a group of producers who apparently decided that “what’s good 
enough for the Big Four ought to be twice as good for us.” 

It’s this kind of selective enforcement and thd failure to enforce our anti- 
trust laws with its consequent dangers to agricultural producers that led co- 
operative groups to seek this remedial legislation. 


Ill. 8. 2014, AS AMENDED, IS DESIGNED TO PROTECT ALL SEGMENTS OF THE ECONOMY 
AGAINST MONOPOLY AND RESTRAINTS ON TRADE 


(a) The sole purpose of S. 2014 is to achieve, for cooperatives, equality of 
opportunity in the marketplace. As originally drafted however, fear was ex- 
pressed that the bill could be construed to have the effect of totally immunizing 
cooperatives from the reach of the antitrust laws. The bill, as originally 
drafted, would withdraw from the jurisdiction of the Justice Department all 
acquisitions, ownership and operation of facilities of Capper-Volstead co- 
operatives and place jurisdiction, instead, solely in the Secretary of Agricul- 
ture—under the remedies and procedures available to him. 

The only remedies, however, available to the Secretary are those found in 
section 2 of the Capper-Volstead Act (7 U.S.C. 292) which authorizes the 
Secretary to issue cease and desist orders against a cooperative that “monopo- 
lizes or restrains trade * * * to such an extent that the price of any agricul- 
tural product is unduly enhanced by reason thereof. * * *” 

The amendment offered by Senator McCarthy protects the market against 
acquisitions that have an exclusionary effect or that tend to create a monopoly 
or lessen competition. It should allay the fears of those who see in S. 2014 
an attempt to enlarge the area of immunity now granted cooperatives by the 
Capper-Volstead Act and section 6 of the Clayton Act. 

The amendment offered by Senator McCarthy would amend S. 2014 by insert- 
ing at the end of section 1 of the Capper-Volstead Act a new paragraph as 
follows: 

“b. For the purpose of marketing the products of their members in any chan- 
nel of commerce, such associations may acquire the whole or any part of the 
stock, share capital, or assets of other corporations: Provided, however, That 
no such acquisitions shall be lawful if the effect of such acquisitions may be 
substantially to lessen competition or to tend to create a monopoly in any line 
of commerce in the products marketed by such association. 

“Primary jurisdiction is vested in the Secretary of Agriculture under the 
procedures and provisions for judicial review in section 2 hereof (7 U.S.C. 292) 
to determine whether in the case of such acquisitions the effect may be to 
substantially lessen competition or to tend to create a monopoly in any line of 
commerce. 

“Any person, firm, corporation, or association claiming injury as a result of 
such acquisitions, or the Secretary of Agriculture or the Attorney General, may 
initiate a proceeding challenging the lawfulness of such acquisitions, and the 
several district courts of the United States are invested with jurisdiction to 
afford parties entitled thereto such relief as the antitrust laws may provide.” 

The proposed amendment takes into account the intricate details and unique 
market forces operating in the food industry—factors which have for years been 
the particular concern of the U.S. Department of Agriculture. 

Competitive standards among the several regulated industries often differ by 
congressional mandate.® In regulated industries it becomes necessary often to 


¢ Compare, e.g., sec. 2(d) of the Civil Aeronautics Act, declaration of policy: 

cheee . ‘a the Board shall consider the following, among other things, as being in the public 
es c 

“Competition to the extent necessary to assure the sound development of an air-trans- 
portation system properly adapted to the needs of the foreign and domestic commerce of 
the United States, of the Postal Service, and of the national defense” or the standards 
applied by the court in FPC cases with traditional antitrust standards. See, e.g., Penn 
Water and Power Co. vy. F.P.C., 343 U.S. 414. 
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adjust the regulatory scheme to the objectives of the antitrust laws. The doc- 
trine of primary jurisdiction was created by the courts to serve that function. 
A decision by a court or by Congress that an agency has primary jurisdiction 
in a matter means only that the agency rather than the court makes the first 
determinations of some aspects of the case. 

The doctrine is often applied in cases involving the applicability of the anti- 
trust laws to the regulatory agencies, such as the ICC,‘ the FCC, and the Mari- 
time Board,’ in order to achieve— 

“* * * uniformity and consistency in the regulation of business entrusted to 
a particular agency * * * the limited functions of review are more rationally 
exercised, by preliminary resort for ascertaining and interpreting the circum- 
stances underlying legal agencies that are better equipped than courts by 
specialization, by insight gained through experience, and by more flexible 
procedures.” ” 

Application of the doctrine of primary jurisdiction as proposed, would— 

“* * * assure that the substantive exemptions from the antitrust laws created 
by Congress or required by the logic and structure of the regulatory scheme are 
not destroyed through bypassing the forum chiefly concerned with the regula- 
tion of the industry in question.” * 

No substantive changes in the applicability of the antitrust laws to coopera- 
tives would result from this bill. The same remedies as are now provided for 
would continue to be applicable to conduct now prohibited. A person claiming 
injury as a result of an acquisition prohibited in section 7 of the Clayton Act 
would still have the right to institute a suit in a Federal district court and seek 
such relief as the law now affords. Under the proposed amendment the court 
would retain jurisdiction but remit the case for initial decision before the 
Secretary of Agriculture. If a question of damages were presented, that aspect 
of the case would be decided by the court after the agency had made its initial 
finding that the acquisition is unlawful.” 

When the Secretary of Agriculture establishes a Federal milk marketing order 
in a marketing area he determines, in effect, that price fixing best serves the pub- 
lic interest in that market. In the absence of the immunity granted by the 
Agricultural Marketing Agreement Act of 1937, such an arrangement would be 
illegal per se under section 1 of the Sherman Act. 

It would seem logical, therefore, that the determination whether an acquisi- 
tion in any case will be in the public interest should also be made, in the first 
instance, by the Secretary of Agriculture. In both cases the criteria are the 
same ; namely, whether the public interest will be served. 


Mr. Berpvre. We feel that the present state of the law with respect 
to cooperatives does not prohibit a cooperative from acquiring another 
entity engaged in the same line of commerce. The several decisions 
of the court here in the District and the decisions of other courts 
indicate clearly that there is no per se prohibition against such an 
acquisition. 

I don’t believe that cooperatives ever felt that they were totally 
immune from the reach of the antitrust laws, and I don’t believe that 
that is their position now in proposing this amendment. 

The question might then well be asked, Why the need for legisla- 
tion ? 

. The first reason why we believe there might be some necessity for 
legislation at this time is the apparent lack of clarity in the policy of 


7 McClean Trucking Co. vy. U.S., 321 U.S. 67. 

8 F.C.C. v. R.C.A. Communications, 346 U.S 

® U.S. Navigation Co. v. Cunard 8.8. Co., 284 7 S. 474. 

10 Far East Conference v. U.S., 342 U.S. 570-574. 

1 Von Mehren, “The Antitrust Laws and Regulated Industries, the Doctrine of Primary 
Jurisdiction, ” 69 Harv. L. Rev. 929 (1954). The authority states therein: “The doctrine 

* * is essential to effective regulation. Without it members of regulated industries 
<a be subject to the commands of two masters—the regulatory statute 2s udministered 
by the agency and the antitrust laws as administered by the courts * * *. It is nothing 
more than a procedural device to secure preliminary acimuinistrative determinations of 
regulatory matters.” Id. 965—966. 

12 See Thompson v. Texas Mevican patheeye 828 U.S. 1384; General American Truck Car 
Corp. v. El Dorado Terminal Co., 308 U.S. 422. 
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the antitrust laws as applied to cooperatives and the policy of the 
Secretary of Agriculture as he interprets the place of the coopera- 
tives in our economy. 

First I will discuss the other impelling force that appears to be 
behind the request now for legislation; namely, the enforcement 
policy of the Department of Justice with respect to aggregations 
that have gone on in the food industry in the last few years. 

In 1948 the Federal Trade Commission published a report which 
showed that in the 8-year period frém 1940 to 1948 mergers accounted 
for the disappearance of 2,450 formerly independent manufacturing 
and mining companies. 

This report and the efforts of the congressional leaders who spon- 
sored it resulted in the passage by Congress in 1950 of an amendment 
to section 7 of the Clayton Act, bringing the acquisition of assets 
within the reach of the antitrust laws. 

It was the belief of the congressional sponsors of that amendment 
that they had closed a major loophole which had theretofore per- 
mitted corporations to frustrate our national antimonopoly policy as 
expressed in our antitrust laws. 

Contrary to the hopes of those congressional leaders who fought 
for the strengthening of our antitrust laws, the merger movement 
has not been reversed or even stemmed. 

The number and size of the acquisitions and mergers in the dairy 
industry are of particular relevance to S. 2014, the bill now before 
this subcommittee. 

During the last few years the four largest nationwide processors 
and distributors of dairy products have absorbed hundreds of in- 
dependent processors and distributors. The Federal Trade Commis- 
sion complaint against this Big Four reveals the following acquisi- 
tions between 1951 and 1956: 

National Dairy Products Corp.: 22 corporate and 18 independently owned 
acquisitions resulting in a sales increase from $906 million in 1950 to $1,260 
million in 1955. 

Borden Co.: 33 corporate and 47 individually owned business units, resulting 
in a sales increase from $613 million in 1950 to $810 million in 1955. 

Beatrice Foods: 47 corporate and 8&7 individually owned businesses—ac- 
quired—resulting in sales increase from $205 million in 1950 to $325 million in 
1955. 

Foremost Dairies: 43 corporate and 9 individually owned businesses—ac- 
quired—resulting in annual sales increase from $48 million in 1950 to about 
$300 million in 1954. 

The top eight national distributors and processors accounted, in 
1957, for over $4 billion in sales, or well over 50 percent of the 
total national sales of dairy products. 

What has the Justice Department done about this alarming trend? 

Is there any reason for agricultural producers to be concerned about 
the adequacy of the Justice Department’s enforcement of section 7? 

. Senator Proxmire. Were you present when Mr. Bicks testified ? 

Mr. Berpe. I read his testimony. I wasn’t present. 

Senator Proxmire. Were you satisfied that the cases now pending 
in the various instances he cited against the big dairies would answer 
this? Because this is based, as I understand it, on the situation before 
1955 and 1956, isn’t it ? 

Mr. Berpe. As I understand it, there are now in litigation cases 
against all of the Big Four in the Federal Trade Commission. 

45256—59——14 
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I am not aware of any prosecutions undertaken by the Justice 
Department. Imay be wrong in that, however. 

Saseter Proxmire. Is it an explanation of that, that there would 
be a duplication? There is no point in having a race to see who can 
get a prosecution first. 

Mr. Berpe. The Justice Department has it within its powers to 
enjoin mergers before they are consummated. 

The Federal Trade Commission’s case against the Big Four has 
dragged on now for over 3 years and the end is nowhere in sight. 
While litigating the legality of their past acquisitions, the giants con- 
tinue their process to swallow up independents. 

Even if the FTC finally prevails in establishing the unlawfulness 
of the past mergers, the decision may come too late to be useful. 

It may be impossible to unscramble the egg. Now maybe the solu- 
tion for this is to grant to the FTC injunctive powers. They don’t 
have them now. We feel in the cases against the Big Four combine 
that the information available to the FTC was also available to the 
Justice Department. It was sufficient to make a prima facie case we 
feel. It was suflicient to secure injunctive relief and prevent mergers 
from proceeding. 

Senator Proxmire. Isn’t it true that the Justice Department has 
jurisdiction in criminal violations ? 

Mr. Berpe. Civil, too. 

Senator Proxmire. The FTC does not have jurisdiction over crimi- 
nal violations; is that correct ? 

Mr. Berper. That is correct. They have concurrent jurisdiction in 
many areas. 

Senator Proxmire. Then it might be consistent and not a duplica- 
tion or a waste for both the FTC and the Attorney General to prose- 
cute the same company ? 

Mr. Berpe. I think it is a policy question between the FTC and the 
Justice Department. I understand they have some clearance or 
liaison procedures and they decide in any case whether or not FTC 
or Justice will proceed. 

The character of the cases taken by the FTC are often different 
than those where the Justice Department proceeds. FTC proceed- 
ings are somewhat more oakeaaa They are voluminous in the kind 
of evidence they accumulate. They have a tradition for extending 
over a considerable number of years. The unfair practices proceed- 
ing against the dairy industry, which I think started in 1954, termi- 
nated just a few weeks ago in a hearing examiner’s report that the 
complaint should be dismissed. 

Meanwhile the acquisitions go on. 

Senator Proxmire. It would seem that it would be the better part 
of wisdom for the Attorney General to step in in these cases where 
you have a small number of corporations proceeding very rapidly to 
acquire an enormous number of assets, because they is have the 


power of injunction providing there are violations of the area which 
the Attorney General has for his own jurisdiction. 
Mr. Berpe. I would generally agree with that statement, sir. 
Senator Proxmire. And on the basis of your study, you feel that 
the Attorney General would seem to have some jurisdictional oppor- 
tunity to step in to these cases. 
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Mr. Berve. He clearly has the jurisdiction. 

Senator Proxmire. They have chosen to step in to enjoin the co- 
operative, as we know. At least to act in a cooperative case. 

Mr. Berpe. That’s true. 

Senator Proxmire. They have chosen to step into a labor union 
case, but they have not chosen to the same extent as at least—is this 
correct—to step in with the large corporations in the dairy industry ? 

Mr. Berpe. I think that that statement is correct. I am not aware 
of any proceeding against the dairy industry with respect to section 
7 acquisitions in the last 5 or 6 years. It»was decided possibly as a 
matter of policy that this is an area that ought to more properly be 
given to the FTC to administer or to enforce. 

However, the consequences of this decision is that during the period 
of the hearings before the FTC, the dairies have continued to pile up 
independents under their control, and it may be virtually impossible, 
if a favorable decision is ever gotten, to unscramble the eggs. 

Senator Proxmire. So here you see this fantastic situation of the 
coroprations’ enormously increasing their concentration and the size 
of their assets, the co-ops losing out at a very rapid rate, and the 
evidence submitted to you by the Department of Agriculture was 
convincing on that score. Yet the Attorney General steps in to stop 
the co-ops and let’s the FTC proceed with as you say the slow method 
without injunction that takes several years against the large corpora- 
tions. 

Mr. Berpve. The fears which you have so well expressed are those 
which many agricultural producers hold, and that has prompted them 
to request some clarification of the law. 

Senator Proxmire. I don’t want to express just a fear or an unfair 
charge. I want to know on the basis of your qualified understanding 
of the situation and as an exepert in this field whether that is a correct 
statement ? 

Mr. Berpe. I believe that is a correct statement. The control of 
enormous distributive facilities which we are all aware of and which 
several committees of Congress have investigated permits buyers to 
dictate prices or to wield such effect in the market that agriculture 
producers may often be placed at their mercy. 

The Capper-Volstead Ket and section 6 of the Clayton Act reflect 
a congressional awareness of this problem of market imbalance and 
affords producers of agricultural commodities some countervailing 
power against this threat. The Agricultural Marketing Agreement 
Act of 1937 provided additional protection for producers of certain 
agricultural commodities. But the protections afforded by those acts 
may now be inadequate to cope with the problem. 

In the face of these enormous aggregations and combinations of 
corporate wealth in food distribution. the Justice Departments’ only 
contribution to our national antitrust policy appears to have been the 
prosecution of a single dairy marketing cooperative for its acquisition 
of a single independent dairy in Washington, D.C. 

You can hardly blame producers for being somewhat concerned 
and not a little apprehensive about an enforcement policy so selective 
as to overlook mergers involving over 50-percent of the Nation’s 
dairy business while concentrating on a group of producers who - 
parently decided that “what’s good enough for the Big Four ought 
to be twice as good for us.” 
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It’s this kind of selective enforcement and the failure to enforce our 
antitrust laws with its consequent dangers to agricultural producers 
that led cooperative groups to seek this remedial legislation. And 
another factor is the feeling that the policy of enforcement by the 
Department of Justice and the policy expressed by our antitrust 
laws is not entirely consistent with the laws relating to agricultural 
marketing and the policies of enforcement that are in administration 
as administered by our Department of Agriculture. 

There may be some conflicting; there may be some overlapping; 
there may be some inconsistency. 

It is felt that in order to clarify the areas of jurisdiction and in 
order to clarify the areas of immunity, perhaps additional legisla- 
tion is necessary at this time. 

S. 2014. (a) The sole purpose of S. 2014 is to achieve, for coopera- 
tives, equality of opportunity in the marketplace. As originally 
drafted, however, fear was expressed that the bill could be construed to 
have the effect of totally immunizing cooperatives from the reach of the 
antitrust laws. 

The bill, as originally drafted would withdraw from the juris- 
diction of the Justice Department all acquisitions, ownership, and 
operation of facilities of Capper-Volstead cooperatives and place 
jurisdiction, instead, solely in the Secretary of Agriculture—under 
the remedies and procedures available to him. 

The only remedies, however, available to the Secretary are those 
found in section 2 of the Capper-Volstead Act which authorizes the 
Secretary to issue cease and desist orders against a cooperative that 
“monopolizes or restrains trade * * * tosuch an extent that the price 
of any agricultural product is unduly enhanced by reason there- 
eit: %* 

The amendment offered by Senator McCarthy protects the market 
against acquisitions that have an exclusionary effect or that tend to. 
create a monopoly or lessen competition. 

It should allay the fears of those who see in S. 2014 an attempt 
to enlarge the area of immunity now granted cooperatives by the 
Capper- Volstead Act and section 6 of the Clayton Act. 

Senator Proxmire. One of the most telling criticisms is that this 
puts jurisdiction over antitrust for the co-ops in the Department 
of Agriculture and experience has been, as Senator Young seemed 
to corroborate on the basis of his great experience, that the Depart- 
ment of Agriculture is unlikely to be very vigorous in acting. 

Mr. Berpe. I distinguish, as my remarks will show, between juris- 
diction and primary jurisdiction. The bill does not place jurisdiction 
in the Secretary of Agriculture. 

The bill places jurisdiction in the courts. The term “primary 
jurisdiction” is a term of art which I will Sper and which I thin 
my remarks will show and court decisions will indicate is intended to 
clarify and accommodate the policy of the antitrust laws to the policy 
of the regulatory system. 

Senator Proxmire. The initiative which now is in the hands of the 
Attorney General would be in the hands of the Secretary of Agri- 
culture ¢ 

Mr. Berpe. No, sir. The initiative would remain in the hands of 
the Attorney General, the Secretary of Agriculture or any parties 
affected by an acquisition. 
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Any one of those persons could initiate a complaint. He would 
«lo that in a court. 

Senator Proxmire. Would not the Attorney General first go to the 
Secretary of Agriculture? 

Mr. Berpe. It would not be necessary to go to the Secretary of Agri- 
culture under this proposed bill. The only thing that would happen is 
similar to what takes place in the case of the application of the anti- 
trust laws to the ICC, to the CAB, to the FCC, to the Maritime Board 
and to all the other regulatory agencies. That is a court looking at 
a complaint would decide that there is a factual situation here that 
requires primary decision by the agency to whom the Congress has first 
committed the regulation of this industry. 

The court would retain jurisdiction of the case and it would then 
refer to the regulatory agency under appropriate procedures. The 
court would refer the case to the agency to make certain determina- 
tions of the market, the character of the market, the probable competi- 
tive effect of the proposed acquisition or an acquisition already con- 
summated. 

This information thus developed on the basis of experience that the 
Secretary of Agriculture has in other areas of his administration 
would then be made into findings of fact which would then be re- 
turned to the court. 

This is a reference procedure, and it is a very common procedure 
in the application of the antitrust laws to administered industries and 
regulated industries. 

Senator Proxmire. How about the complaint that this would result 
in excessive delay ? 

Mr. Berpe. It should result in no more delay, certainly, than the 
delay that we now have in the case of the FTC where a decision can 
extend over years. The discovery procedures that are now available 
to the courts would still be ‘available. The Justice Department 
should be commended in its action against the Maryland and Virginia 
Milk Producers at least in this: That it was a remarkably fast pro- 
ceeding, and the same I think could be accomplished in the amend- 
ment that Senator McCarthy has proposed. 

Senator Proxmime. Then as the amendment is now worded, the 
only difference would be that if the Attorney General is to take action, 
there would be reference to the Secretary of Agriculture. 

He would make a finding on the basis of the competitive situation 
and the technical understanding that the Department of Agriculture 
might have ? 

Mr. Berne. Yes. 

Senator Proxmire. And that then the Attorney General would pro- 

ceed in court just as he would proceed against a corporation. 
_ Mr. Berpe. That is correct. The reason for this, is what the 
Supreme Court of the United States has recognized in many cases 
im a particular statement. The reason for this kind of a doctrine 
of primary jurisdiction is to achieve uniformity and consistency in 
business entrusted to a particular agency. 

We know the regulation of marketing of agricultural products is 
entrusted to the Secretary of Agriculture. 

The limited functions of review are more rationally exercised by 
preliminary resort for ascertaining and interpreting the circum- 
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stances underlying legal agencies that are better equipped than courts 
by specialization, by insight gained through experience and more 
flexible procedures. 

This doctrine which has been developed out of the travail of the 
extreme difficulty of applying antitrust concepts to regulation, con- 
cepts which are often diametrically opposed—this doctrine is es- 
pecially applicable in this case. 

We have, for example, in the Maryland-Virginia case—and the 
only reason I refer to that one is because it is convenient and recent— 
we have an example there of the Department of Agriculture appar- 
ently approving the acquisition, I admit with no binding legal effect 
but nonetheless approving as a matter of policy when the Bank of 
Cooperatives approved the loan. 

We have the Farmers Cooperative Service that is dedicated as a 
matter of congressional policy to the fostering and promotion of 
growth of agricultural cooperatives. We have a host of other statutes 
which indicate a continuing congressional policy to foster and pro- 
mote the development of agricultural cooperatives. To achieve the 
most sensible and reasonable accommodation of these two divergent 
policies, namely the antitrust policy which is designed to prohibit 
impairments of the competitive process on the one hand and the 
policy of the Department of Agriculture under direction of the Con- 
gress to regulate on the other hand and in some areas to minimize 
or eliminate competition, it seems to me that in order to achieve a 
combination between these two concepts, it is necessary to get some 
expression from that agency of Government primarily concerned with 
the marketing of agricultural products before you can get a sensible 
antitrust decision in this matter. 

Senator Proxmire. Would this bill require more than a simple 
expression, and if so, isn’t there some other way that this might be 
accomplished more readily than to take that action which is so widely 
and strenuously objected to of putting the co-ops into a different 
preferred special category as compared with their competitors in 
exactly the same industry ? 

In other words, suppose there were something that would require 
that when the Attorney General acts in this case, he shall do so on 
the basis of—no, he shall be required to get some sort of an opinion, 
an advisory opinion that shall become public record from the De- 
partment of Agriculture? 

Mr. Berpe. There are other statutory techniques that might accom- 
plish the purpose which I believe the amendment is designed to 
accomplish. In the ICC there are provisions for merger approval. 
In the Interstate Commerce Act there are provisions for merger 
approval. There are provisions in the CAB for merger approval. 
All of the regulatory agencies have such provisions. 

In section 7 of the Clayton Act there is a specific exemption from 
its coverage for those acquisitions that have been made under an 
approval obtained by the respective regulatory agencies. 

That may be another way of accomplishing this. However, it 
seemed to me that most of the request for congressional clarification 
of the status of cooperatives was directed solely at this single opera- 
tion, namely the acquisition of an independent and what its competi- 
tive effects might be. 
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As a matter of simplicity it seemed to me that Senator McCarthy’s 
suggestion is the sensible one. And it is the simplest one and the one 
that is supported by a considerable body of judicial doctrine and 
decision which would permit of its rather easy construction by any 
lawyer examining the law. 

Senator Proxmire. You see the very sharp distinction between the 
CAB and ICC and the industries they aemetane on the one hand and 
the cooperatives in this highly competitive industry on the other. 

That is why it is a little bit difficult for me to make that transition 
very readily. ‘ 

Mr. Brerpe. We like to think we have a highly competitive food 
industry and I suppose we do in many areas, but we must remember 
that the dairy business, which is the one that is apparently most in- 
volved in this 

Senator Proxmire. Of course we are involving everybody. 

Mr. Berve. That is correct, but in so many, well, grain, livestock, 
and dairy, which encompasses quite a bit of our agricultural products, 
we do have in fact market regulation, and under the Agricultural Mar- 
keting Act the Secretary of Agriculture is permitted to abrogate en- 
tirely the Sherman Act by a price-fixing arrangement which is immu- 
nized from the operation of the antitrust laws. When he promulgates 
a Federal order, which he may do not only for dairy products but a 
host of other commodities, there is no more competition in the acquisi- 
tion of milk. So long as this kind of a concept permeates our market- 
ing of agricultural commodities and apparently it is in the public 
interest, because the Congress has so decided. As long as that situation 
continues, it seems to me sensible, if you are going to get consistent 
regulation to carry out the sense of the Congress, to get into your 
decision the facts developed by the Secretary of Agriculture in the 
administration of his laws which relate to the subject matter involved 
in the antitrust action. To keep out as an ingredient of your decision 
the experience of the Secretary of Agriculture seems to frustrate poli- 
cies that the Congress created, and the sole purpose of this proposed 
amendment is to assure that then in the decision of any section 7 
acquisition other considerations are given their proper weight—other 
considerations, that is, than simply the anticompetitive effects as de- 
veloped under the antitrust laws. 

Appropriate consideration should be given to other policies as 
created by the Congress over this half century. 

Thank you for this opportunity to testify. 

Senator Proxmire. I think this is a very competent presentation, and 
I very much appreciate it. 

Mr. Quinlan, I was tremendously impressed by your obvious grasp 
of this whole thing. I think the committee would be benefited if you 
could in your comment on this amendment that we discussed consider 
the testimony of Mr. Berde, who does a superb job of explaining it, 
and give us your impression on that. 

I think that would give us both sides in a little fairer way, inasmuch 
as we have come then after the case against this amendment has been 
pretty much put, I mean after the case against the bill has been put 
with an amendment that is somewhat different. 

Weare all concerned with this. 
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I talked to proponents of the amendment who feel the same way. It 
is too bad this amendment wasn’t put in before all the testimony was 
given to the committee because it is quite a bit different in the bill. 

Mr, QuiIntan. I will be happy to do that, Mr. Chairman, I will 
read the transcript. 

Is there a particular deadline by which you would like to have that 
comment ¢ 

Senator Proxmire. Before we close the hearings. 

Willa week be adequate ? 

Mr. QuINLAN. Yes, sir. 

(For analysis, see p. 195.) 

Senator Proxmire. Mr. Berde, I guess that is all. Thank you very 
much for an excellent job. 

Mr. Berpr. Thank you, sir. 

Senator Proxmire. The committee will stand in recess until 10 
o'clock on Monday morning. 

(Whereupon, at 3:45 p. m. the committee recessed, to reconvene at 
10 a.m., Monday, Aug. 17, 1959.) 
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MONDAY, AUGUST 17, 1959 
U.S. Senate, 


SUBCOMMITTEE ON AGRICULTURAL PRopuUcTION, 
MARKETING, AND STABILIZATION OF PRICES OF THE 
CoMMITTEE ON AGRICULTURE AND Forestry, 


Washington, D.C. 


_ The subcommittee met, pursuant to recess, at 12:25 p.m., in room 324, 
Senate Office Building, Washington, D.C., Senator Milton R. Young 
of North Dakota presiding. 

Present: Senators Ellender, Proxmire, and Young of North 
Dakota. 

Senator Youne. The meeting will come to order. I would like to 
have placed in the record a letter addressed to the chairman of this 
committee, Senator Ellender, from Senator Warren Magnuson to- 
gether with several telegrams, and also several statements by indi- 
viduals. They will all be made a part of the record. 

(The documents referred to follow :) 

U.S. SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
August 13, 1959. 
Hon. ALLEN J. ELLENDER, 
Chairman, Committee on Agriculture, U.S. Senate. 

Deak SENATOR: Your committee is engaged in hearings on S. 2014 and the 
issues involved are very important. Attached are telegrams from some of the 
outstanding people in my State expressing their views on the proposal. 

I would be grateful if you would call these comments to the attention of your 
colleagues and insure that the telegrams be made part of the hearing record. 

Thank you for your many courtesies and kindest personal regards. 

Sincerely, 
WARREN G. MAGNUSON, 
U.S. Senator. 


SEATTLE, WASH., August 12, 1959. 
Hon. WARREN G. MAGNUSON, 
Senate Office Building, 
Washington, D.C.: 

Washington co-op vitally interested Senate bill 2014 or similar legislation 
which would clearly define right of cooperatives to acquire assets and stock of an 
existing business needed in carrying out its authorized functions as it now can 
construct its own facilities for such purposes without violating the provisions of 
the antitrust laws. Further, we strongly support position of National Council 
of Farmer Cooperatives who presented evidence at hearings. We sincerely be- 
lieve majority opposition to provisions this bill stem from National Tax Equality 
Association and others whose objective is to cripple cooperatives’ service to their 
farm members. Regards. 

Harry J. BEERNINK, 
General Manager, Washington Co-op Farmers Association. 
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WENATCHEE, WASH., August 11, 1959. 


Senator WARREN G. MAGNUSON, 
Senate Office Building, Washington, D.C.: 


As you know legislation is in the making that would permit agricultural 
cooperatives the privilege of acquisition of the assets and stock of another 
business needed to carry on the necessary function of its services for the benefit 
of the producer members, without conflict to the antitrust laws. If agricultural 
commodity groups are going to compete in the national and international 
markets today and exist, the farmer and his business entity ; namely, the coopera- 
tive, must be equipped to operate competitively. Your favorable support and 
consideration of the legislation in review before the Senate Agriculture Com- 
mittee as supported by the National Council of Farmers Cooperatives and its 
representatives would be greatly appreciated. 

NORTHWEST WHOLESALE, INC., 
Don H. Puipeps, Secretary. 


VANCOUVER, WASH., August 12, 1959. 
Senator WARREN G. MAGNUSON, 
Senate Office Building, Washington, D.C.: 

We believe the Capper-Volstead Act is a sound basic law permitting farm 
cooperatives to build facilities necessary for conduct of their legitimate business 
without violating antitrust laws. It is therefore logical farm cooperatives 
should have same protection when acquiring existing facilities. May we have 
your support of ours and National Cooperative Council’s views on this im- 
portant proposed law. 

WASHINGTON CANNERS COPPERATIVE, 
R. S. DurKEE, President. 


STATEMENT FILED BY CLARENCE R. MILES, MANAGER, LEGISLATIVE DEPARTMENT, 
CHAMBER OF COMMERCE OF THE UNITED STATES 


On behalf of the chamber’s federation of 3,450 business, trade, and 
professional organizations which have a membership of 2,750,000 businessmen, 
we oppose the enactment of S. 2014 to clarify and amend the Capper-Volstead 
Act. 

In opposing this bill we wish to make it emphatically clear that our objections 
are based on no hostility to farmer cooperatives as such. The national chamber 
has long supported the freedom to organize and to seek sound solutions to the 
problems of production and marketing through democratic processes as the right 
of all American farmers, and holds that this liberty should not be abridged 
under any program. 

But it also is our position that no form of lawful enterprise should be favored 
by government over any other form and that each, whether cooperative or 
individual, whether in single units or in multiple units, should stand on its own 
merits with protection from unfair competition. 

It is a fundamental of our position also that a competitive economy is basic 
to our political and social freedom and a primary feature of private enterprise 
and our economic progress and that antitrust laws should be designed to preserve 
this freedom and should be administered and enforced in the spirit of this 
fundamental purpose. 

Our objections to certain provisions of S. 2014 are, therefore, based upon 
the destructive effects which they could have on all forms of business organiza- 
tion, especially small business units, including small farmer cooperatives. 

The stated purpose of the bill is to clarify the Capper-Volstead Act to assure 
that farmer cooperatives may own, acquire, and operate processing, handling, 
and marketing facilities for the marketing of the products of their members, 
including wholesale and retail outlets. 

To our knowledge this right has never been challenged and, in fact, many 
cooperatives have over the years owned, acquired, and operated such facilities. 
In the court case which seems to have generated this and similar bills with the 
same intent, the U.S. v. Maryland and Virginia Milk Producers Association, the 
acquisition was challenged not just because it was an acquisition per se, but on 
the grounds that it was unlawful because it violated basic prohibitions of the 
antitrust laws. 
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The court held that the defendant, being an agricultural cooperative, was 
immune from the antitrust laws unless and except when it entered into trans- 
actions with persons or organizations that themselves did not possess such 
immunity, that is, were not agricultural cooperatives. 

' The court held that the challenged acquisition was in fact a foreclosure of 
competition and that the transaction to acquire the outlet was entered into with 
the intent and purpose of restraining trade. 

If the intent and effect of S. 2014 is merely to reaffirm the statutory immunity 
provided to agricultural cooperatives in the Capper-Volstead Act it is redundant 
and unnecessary. 

If, however, the intent and effect of this provision is to broaden materially the 
immunity of agricultural cooperatives as now provided in the Capper-Volstead 
Act we believe this would constitute an annulment of the protections of compe- 
tition provided in antitrust laws and in that act, and an obliteration of many 
court cases which have implemented these laws. 

In its report on the Capper-Volstead Act the House Judiciary Committee said 
(TH. Rept. 24, 67th Cong., 1st sess., p. 3): 

“In the event that associations authorized by this bill shall do anything for- 
bidden by the Sherman Antitrust Act they will be subject to the penalties imposed 
by that law. It is not sought to place these associations above the law but to 
grant them the same immunity from prosecution that corporations now enjoy 
so that they may be able to do business successfully in competition with them.” 

Subsequent court decisions have held that agricultural cooperatives are sub- 
ject to antitrust laws with exemption from these laws only to the extent that they 
are not otherwise held to be illegal combinations; that they must conduct their 
affairs in accordance with antitrust laws; that they cannot engage in such un- 
lawful conduct as blacklisting and boycotting dealers, and price fixing outside 
their Capper-Volstead exemption ; that they cannot resort to predatory practices 
and bad-faith use of legitimate devices; and that they cannot acquire outlets for 
the purpose of denying them to other farmers. 

S. 2014 proposes to make lawful retroactively past ownership, acquisitions and 
operations of facilities by agricultural cooperatives. Again, if the intent and 
effect of the bill is only to reaffirm existing statutory immunity of agricultural 
cooperatives from antitrust laws, actions within that exemption are already 
lawful and do not need reaffirming. If the intent and effect is to remove agri- 
cultural cooperatives from present restraints and sanctions of the antitrust laws, 
the effect of declaring past actions lawful would be to wipe out pertinent existing 
laws as well as court decisions going back decades. 

Finally, under this bill, acquisitions, ownership, and operation of facilities, and 
the marketing and pricing activities, contracts, and practices covered by the bill 
would be assigned to the exclusive jurisdiction and control of the Secretary of 
Agriculture, under the remedies and procedures available to him to control the 
marketing and pricing of farm commodities. 

However, the Secretary of Agriculture can only act against monopoly or re- 
straint of trade in situations where he finds reason to believe that the price of 
any agricultural product is “unduly enhanced” thereby. “Undue enhancement” is 
not defined, except in the Agricultural Marketing Act of 1937. For cooperatives 
regulated by the Secretary under that act, it appears that “price enhancement” 
would be “undue” only in excess of parity as defined. For agricultural coopera- 
tives not under this act undue enhancement of prices is undefined. 

This provision vesting exclusive jurisdiction in the Secretary of Agriculture 
may create the superficial impression that the agricultural cooperatives would be 
properly policed against antitrust practices. But the limitation to only price 
enhancement could leave outside the scope of any remedial measures a whole 
host of reprehensible and destructive business practices by the cooperatives that 
would remain unlawful to other forms of business. 

This is patently a deliberate removal of all agricultural cooperatives from the 
surveillance, sanctions, and restraints of the antitrust laws which are applicable 
to all other forms of business. 

Farmer purchasing and supply cooperatives have in practice the same status 
as marketing cooperatives to the extent that they conform to the criteria in 
the Capper-Volstead Act. Thus, would not only the marketing of farm products 
by agricultural cooperatives be removed from the purview of antitrust restraints, 
but almost every aspect of the business community could be profoundly damaged 
by the grossly inequitable exemptions which this bill would provide for agri- 
cultural purchasing cooperatives. 
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Acquisitions could be made with immunity and thereafter the facilities 
could be used to carry on predatory price wars to drive out competitors. 

A cooperative could buy up all other outlets, including other cooperatives, 
and force farmers to deal with only that one or be denied a market. 

They could allocate territories and divide up the market in order to suppress 
competition. 

They could engage in price discrimination which is illegal for other forms 
of business. 

They could engage in boycotting, blacklisting, intimidation, and coercion of 
customers and competitors. 

In short, they could without restraint indulge in almost every conceivable 
destructive business practice no matter what the damage to other forms of 
business, consumers, competing cooperatives, or even farmers themselves, just 
so long as they did not unduly enhance the price of an agricultural product. 

The Supreme Court has said that the Secretary of Agriculture’s limited 
powers to police undue price enhancement is not a substitute for the Sherman 
Anti-Trust Act, that those powers clearly do not cover the entire field 6f the 
Sherman Act. The Secretary’s authority contains no provision giving immunity 
from that act in the absence of proceedings by the Secretary. The Court has 
said that the Secretary’s authority under,the Capper-Volstead Act is auxiliary 
and intended merely as a qualification so that if cooperatives did unduly 
enhance price the Secretary would have authority to proceed against them 
(United States v. Borden Co., 308 U.S. 206). 

While it may be an inadvertence, the language of S. 2014 as reported by the 
Senate committee on July 15, 1959, seems so worded as to apply the above three 
provisions of the bill to all associations of agricultural producers indiscrim- 
inately and regardless of whether they qualify as agricultural cooperatives under 
the terms of the Capper-Volstead Act. 

If this looser definition of cooperatives is intended by this language it could 
constitute in and by itself a major further relaxation of antitrust restraints, 
permitting a wide range of associations which could by this definition call them- 
selves producer cooperatives and to qualify for the exemptions from antitrust 
laws even though they could not now claim the exemption established in the 
Capper-Volstead Act. 

This could do additional grave damage to competition. 

For these reasons the national chamber vigorously opposes the provisions of 
S. 2014, which we regard as an attempt to put agricultural cooperatives above 
the antitrust laws in contravention of the intent of the Capper-Volstead Act as 
reported to the Congress and as implemented by court decisions since its 
enactment. 

The Congress and executive agencies probably have never been more vigilant 
than at present in pressing for adherence to the principles of competitive enter- 
prise as fundamental to the American way of life. We believe this bill would 
be contrary to these principles, and would be against the public interest and a 
blow to producers, business units, and consumers. 

This bill could be the death warrant for countless businesses unable to survive 
in one-sided competition with the especially favored cooperatives or other asso- 
ciations which would gain the new advantage of a privileged and preferred pesi- 
tion under this bill. 


-_ 


STATEMENT FiLep sy R. D. KercKHorr, PRESIDENT, PEVELY Datry Co., 
St. Louis, Mo. 


Pevely Dairy Co. is a Missouri corporation, family owned and independently 
operated, and engaged in processing and selling milk and dairy products to the 
public. It has been so engaged for four generations and does not fall within 
the category of so-called big business or national chain operations of such milk 
and dairy products. Through generations of operations it has processed and 
sold milk and dairy products in the St. Louis area and is one of the largest 
operators in said area where its products have been and are still receiving 
favorable acceptance by the consuming public. 

Pevely Dairy Co., through all its years, has been securing its raw milk from 
farmer producers and has, during said period, worked with said farmer producers 
to secure a better raw-milk supply which can be processed and bottled for the 
ultimate benefit of the consuming public. As a result, Pevely Dairy Co. is 
sympathetic with any legislation which will be helpful to the consuming public 
and to the farmer producers of raw milk. 
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Pevely Dairy Co. is subject to the Sherman Antitrust Act, as are other 
corporations and companies operating in the same field. 

Labor unions have, through the Norris-LaGuardia Act and other legislation 
and judicial interpretation in connection therewith, been given exemptions 
under the Sherman Anti-Trust Act which are not accorded to businesses like 
Pevely Dairy Co. Asa result, Pevely Dairy Co. has had the bitter experience 
of having to pay, under Teamster Union contracts, as much as $20,000 per 
year to wholesale milk route drivers to deliver its milk to grocery stores. Pevely 
has contended, but unsuccessfully so far, that such union activities are a fixing 
of the price of milk and milk products to the consuming public. But the courts 
have held, and the district court specifically in Pevely Dairy Company v. Milk 
Wugon Drivers’ and Dairy Employees’ Union Local 603, International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen tind Helpers of America, case 
No. 58 C 396, district court of Missouri, that the unions, under such legislation, 
can do these things in the absence of a conspiracy with someone else. Pevely 
does not believe that Congress intended that labor unions should be permitted to 
make such a mockery of the Sherman Antitrust Act and make labor unions the 
final and unchallenged arbiters of all business judgment. 

The present Senate bill 2014 permits farmers, planters, ranchmen, dairymen, 
nut or fruitgrowers, and producers of other agricultural products to form co- 
operative associations and, in that respect, compete with processors and retailers 
of milk like Pevely Dairy Co. This Senate bill, however, provides that such 
associations and their activities, contracts, and practices are subject to and 
within the exclusive jurisdiction of the Secretary of Agriculture and the remedy 
and procedures provided in section 2 of the Capper-Volstead Act (7 U.S.C. 292). 
In other words, it seems that these cooperatives could go into business and 
compete with companies like Pevely Dairy Co. and not be subject to the Sher- 
man Antitrust Act. 

We respectfully submit that if the cooperatives go into business to compete 
with business as now operated by Pevely Dairy Co., which is subject to the 
Sherman Antitrust Act, that the cooperatives, when going into such business, 
should be subject to the Sherman Antitrust Act in the same manner as other 
business companies. The vice of exemption has been proven in the case of 
labor unions who have, under present legislation and certain exemptions, been 
able to flaunt the Sherman Antitrust Act with impunity and actually make a 
mockery of it as far as their activities are concerned. 

Certainly we do not believe that the U.S. Senate under this bill or any other 
bill wishes to injure or destroy companies like Pevely Dairy Co. who have been 
operating for generations and serving the consuming public. 

To avoid such an unfortunate happening, it is absolutely necessary that, in 
order for a cooperative or anyone else, competing with companies like Pevely 
Dairy Co. who process and sell milk to the consuming public, they be subject to 
the provisions of the Sherman Antitrust Act just as Pevely Dairy Co. is, and 
not be exempt therefrom by having such activities only reviewed by the Secre- 
tary of Agriculture. 


STATEMENT FILED BY FRED C. LOWENFELS, FREDERICK F. LOWENFELS & SON, 
New York, N.Y. 


Iam a member of a firm that has dealt with dairy cooperatives for many years. 
Our main experience has been with these cooperatives who produce butter. 

It is our feeling that the faults of 'S. 2104 are applicable to any product, 
although our particular experience has been with butter only. 

We know from experience that when farmers gather together and form a 
creamery to make butter they benefit themselves and their community. They 
have a minimum of expense, and overhead. The community benefits from 
having a large, thriving cooperative in the town bringing in cash. 

. Many of these co-ops sell to dealers like ourselves. Under the competitive 
system we must keep a low overhead and offer a good market to a co-op or else 
the co-op will find their own market and sell directly to consuming outlets. 
This simple, effective marketing system exists now. A creamery has no real 
need for a “superselling organization”—either new or existing. 

Under existing laws giant marketing co-ops exist that theoretically carry 
cooperatives to the ultimate. They have many advantages now that private 
enterprises do not. Tax-free operation is the most important, as well as 
favoritism from Government agencies. 
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These marketing co-ops lose their democratic attitudes because of their size. 
They force members to sign contracts binding for a period of time. They are so 
large and cumbersome that individual members, especially farmers, just do not 
have the rights and privileges they deserve from membership in a co-op. 

Any law that will give aid to these giant co-ops and does not allow the same 
privileges to private enterprise is the very antithesis of our democratic system 
of Government. 

It is our belief that this bill, in the long run, will certainly do no good for the 
individual consumer or farmer, and it is entirely possible that the bill will do 
more harm than good. More good would accrue to the United States if coopera- 
tives were governed by the same laws that pertain to free enterprise, rather 
than to give them more privileges. 


POCATELLO, IDAHO, August 12, 1959. 


MEMBERS OF THE SENATE AGRICULTURAL COMMITTEE, 
Senate Office Building, Washington, D.C. 


GENTLEMEN : We understand that S. 2014 has been recommitted by the Senate 
to your committee. It is assuring to learn that the Senate has acted wisely on 
this bill which would have grave consequences on the economy of our country 
and the security of independent businesses that have been the backbone of the 
Nation and one of its major sources of revenue. 

As we understand §. 2014, it would grant complete immunities to cooperatives 
from antitrust laws and permit them to acquire, merge, own, or operate any 
kind of business, regardless of whether such merging creates a complete monopoly. 

The strangling effect of monopolies on small privately owned business is no 
different whether it is created by a cooperative, or whether it is accomplished 
by giant chain operations. A monopoly created by a cooperative is far more 
dangerous to the Nation’s economy because it robs the Nation of its source of 
income and strangles our American way of life and free enterprise. Privately 
owned businesses are being taken off our tax roles at an alarming rate. At the 
some time, an ever-increasing demand for expenditures confront us. 

The security of our economy and our Nation can be destroyed from within 
just as surely as it can be threatened from without if we destroy our system 
of free enterprise, free competition, and exempt large blocks of industry from 
earrying their fair share of tax responsibility. 

We urge you as a committee member to oppose S. 2014 in the best interest 
of protecting the national economy. 

Very truly yours, 
ROWLAND Bros. Darry, 
THos. B. ROWLAND. 


STATEMENT FiILep BY J. N. Magor, JR., CHAIRMAN, LEGISLATIVE COMMITTEE, 
NATIONAL PRESERVERS ASSOCIATION 


Mr. Chairman and members of the committee, my name is J. N. Major, Jr. 
I am chairman of the legislative committee of the National Preservers Asso- 
ciation with headquarters in Washington, D.C. 

The National Preservers Association is an organization composed of manu- 
facturers of fruit spreads (jams, jellies, preserves, fruit butters, and marma- 
lades) whose members’ combined production accounts for approximately 70 per- 
re of the total amount of fruit spreads produced annually in the United 

tates. 

According to our interpretation of the rights of the cooperatives under terms 
of S. 2014 they would be free to engage in both processing and marketing of 
agricultural commodities and would be removed from the jurisdiction of the 
antitrust laws. If our interpretation of the language is correct, such a law 
would pose a serious threat to the economic welfare of taxpaying small business 
in the food-processing field by imposing upon the conventional business a com- 
petitive disadvantage of enormous proportions. We therefore ask that the lan- 
guage of S. 2014 be clarified so as to remove its present ambiguity with refer- 
ence to raw and processed commodities, and further, we ask that cooperatives 
which market processed agricultural products be made subject to the antitrust 
laws to the same extent as their competitors among regular, taxpaying business. 

According to our understanding of its meaning, if the bill were to pass as 
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it now reads the result would be the creation of a grossly unfair competitive 
situation between agricultural cooperatives who operate food processing facili- 
ties, and taxpaying small businesses such as those conducted by our own 
membership. 

Removing agricultural cooperatives from the jurisdiction of the antitrust laws 
would immediately open the door to the possibility of widespread trade practice 
abuses such as the granting of discriminatory allowances, price manipulations, 
rigging of production and markets, the inducement of discriminatory allow- 
ances, the use of bait advertising, the bribing of buyers, spying trade secrets, 
pirating employees, discouraging competitors, cornering competitors’ merchan- 
dise, using misleading names, and employing deception. 

It is inconceivable that the Department of Agriculture, on whom the respon- 
sibility of trade practice enforcement would fall under S. 2014, could effec- 
tively police industry so as to prevent competitive practices such as the fore- 
going. In our opinion USDA has neither the staff nor the experience to qualify 
it to do an effective job of regulating business competition. 

It requires no excessive degree of imagination to foresee the chaotic condition 
which would exist in the food-processing industry if S. 2014 were to pass in its 
present form. Direct competitors would operate under different sets of ground 
rules; one group (taxpaying businesses) being subject to the vigilant and 
effective regulations of the Federal Trade Commission, and the other group 
(the cooperatives) being a stepchild of the Department of Agriculture. Such 
a situation would be absurdly unfair to the taxpaying businesses and markedly 
advantageous to the co-ops. 

There are already large and powerful agricultural cooperatives engaged in 
the manufacture of fruit spreads, and the present salubrious tax climate is 
encouraging a volatile expansion of the activities of the co-ops in almost every 
profitable direction. The opportunity to engage in food processing and market- 
ing with almost total freedom from restraints such as those imposed by the 
Federal Trade Commission Act, and the Clayton Act as amended by the Robin- 
son-Patman Act, would constitute the sort of inducement which would certainly 
encourage immediate acceleration of the activities of cooperatives in the area of 
food processing. 

In addition to the fundamental wrong of forcing taxpaying business to com- 
pete with the cooperatives under supervision of different regulatory agencies, 
S. 2014 would further attack the basis of effective administration by setting up 
duplicating and overlapping Government functions at a time when every effort 
is being made to eliminate such wasteful and inefficient practices. 

The fact that, in the main, fruit spread manufacturers are small businesses 
and that their competitors among the agricultural co-ops are big businesses 
aggravates every aspect of the competitive situation. Small business is auto- 
matically at somewhat of a disadvantage, from a competitive standpoint, even 
in ordinary circumstances. In a situation where small business would be forced 
to compete with big business which already has (1) a tax-sheltered status which 
enables it to accumulate capital for expansion at an almost unlimited rate, and 
(2) which would have a blanket exemption from the antitrust laws, the result 
would be an almost impossible atmosphere in which to operate a taxpaying 
small business. 

It is surely not the intention of Congress to grant special privilege in the 
form of competitive advantage to one member of the business community at the 
expense of another. S. 2014, in its present form, would do just that. We there- 
fore strongly urge this committee to approve no bill which would permit agri- 
cultural cooperatives to function as processors and distributors of food without 
being required to account for their actions to the antitrust laws of the United 
States. 


STATEMENT FILED By Harvey L. RicHarps, Sr., Hyraera Datry Co., 
HARLINGEN, TEx. 


My name is Harvey L. Richards, Sr. I have been in the dairy business since 
I graduated from Texas A.&M. College in 1927, connected with Hygeia Dairy Co., 
and have been its chief executive officer for 25 years. 

Hygeia Dairy Co. is an independent, locally owned enterprise selling milk 
and other dairy products in south Texas. Its principal plant is at Harlingen, 
Tex., and we have other plants at Brownsville, McAllen, and Corpus Christi. 
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We purchase milk from some 80 dairy farmers whose farms are located in 
south Texas and on occasion find it necessary to purchase additional milk 
from other sources when the milk produced by our regular farmer producers 
is not sufficient to meet our requirements. 

Our concern with the legislation proposed in S. 2014 arises from our own 
experiences, and they can accurately be described as bitter experiences, with 
dairy cooperatives. There may be good and bad cooperative associations, just 
as other enterprises are sometimes good and sometimes bad. We have seen 
how viciously bad they have been under the laws as they now are and it can 
be a catastrophe for many private businessmen if 8. 2014 becomes law. We have 
grave reservations concerning any legislation which will grant additional immu- 
nities to cooperative associations or remove present antitrust and Federal Trade 
Commission restraints upon the activities of cooperative associations, thereby 
enabling them to become more ruthlessly aggressive than our experience has 
demonstrated them to be already capable of conducting themselves. 

Milk is a highly perishable commodity. The supply necessary to the dis- 
tribution of fluid milk in bottles or cartons cannot be warehoused or accumulated 
in reserve supply. Milk is produced by the farmer daily and it traditionally 
moves quickly in its fresh form to the market. The processor needs to be able 
to depend upon an assured daily supply for his daily requirements, just as the 
farmer needs to be able to depend upon an assured daily market for his milk 
as he rarely has facilities to accumulate it or preserve its freshness. These 
characteristics of the milk industry require a high standard of fair and re- 
sponsible dealings. It is also essential that these standards of fair play be 
enforced. 

The dairy cooperative plays a dual role in the industry. Primarily, the dairy 
cooperative is an association of dairy farmers producing milk for sale and 
delivery to the processing plants. Some of these cooperatives actually assemble 
their members’ milk at a central receiving point from which it is delivered to 
the processor. Other dairy cooperatives function only as a marketing agency, 
with each member making direct delivery of the milk produced by him to a 
processing plant under the instructions and often dictatorial control of the 
cooperative of which the producer is a member. In either of these events, 
the cooperative effectively controls the milk produced by its members and 
constitutes a source of supply vitally necessary to the processing plant. In 
the seller-buyer relationship, the dairy cooperative is the seller, with the process- 
ing plant occupying the position of buyer. 

This buyer-seller relationship is one familiarly within the function and the 
jurisdiction of the Federal Trade Commission to police. By its long experience 
in this field, the Federal Trade Commission has made much progress in care- 
fully weighing accusations; in giving impartial consideration to the claims and 
counterclaims of controversy within its jurisdction; and in recognizing that all 
segments of an industry are entitled to a fair hearing. We have no confidence 
in the proposal in 8. 2014 to transfer exclusive jurisdiction over the practices 
of dairy cooperatives to the Secretary of Agriculture, an agency which daily 
demonstrates that it regards itself as having a mandate from the Congress to 
zealously protect the farmer without concern for those he does business with. 
It is not our point to say that the Department of Agriculture should not protect 
the farmer, but rather our point is that the Department of Agriculture is not the 
proper agency to be substituted for the Federal Trade Commission, with exclu- 
sive jurisdiction over cooperative practices as proposed in S. 2014, either in 
the matter of unbiased policing or in the field of impartial adjudication. 

It would appear that the Congress would be reversing itself and acting directly 
contrary to its recent transfer of jurisdiction over the meat industry from the 
Department of Agriculture to the Federal Trade Commission. 

We feel very strongly on the need for unbiased policing of cooperative prac- 
tices. It is unfortunate that some .cooperatives have not demonstrated the 
degree of responsibility which should go with the power which they hold. This 
was clearly demonstrated in an attempt by a combination of dairy cooperatives 
to force milk prices above the established Federal marketing order price. 
Speaking for the membership of the statewide Texas Milk Producers Federa- 
tion, its manager, Harold S. Nelson, stated in a public hearing before the 
Department of Agriculture on April 24, 1956, that, should other methods fail, 
“we have no alternative other than to adopt drastic means to obtain a higher 
price.” The South Texas Producers Association was also represented at this 
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same public hearing. The South Texas Producers Association is monstrous 
in size and operations, extending over some 60 counties in the State of Texas, 
doing business in several other States than Texas, and boasting of millions 
of dollars at its command. Its manager testified on this same occasion as 
follows: 

“T learned 25 years ago not to pull a gun on a man if you didn’t intend to 
pull the trigger. I don’t mind telling you we are going to do whatever is neces- 
sary. I don’t care what it is, but we are going to do whatever is necessary 
to get our price of milk increased.” 

Indicative of his contempt for the processors which the South Texas Producers 
Association did business with is this further statement under oath on this same 
occasion by its manager: 

“We have simply met with them and discussed the price changes needed in 
the market, and we did compromise, like you compromise with your wife, and 
if they wanted $6.60 and we wanted $6.80, we compromised and got $6.80.” 

The drastic means soon became evident. The dairy cooperatives threatened 
the Dallas processors with cheap milk (in this caSe in gallon jugs) competition 
unless they voluntarily agreed to pay a premium over the established market 
price, this being the same 40 cents per hundredweight premium which the De- 
partment of Agriculture, after a hearing, had declared to be unwarranted. These 
tactics secured the unwarranted price for the members of the North Texas 
Producers Association. Step by step the price was forced in the areas domi- 
nated by the Mid-Tex Producers Association, the Producers Association of San 
Antonio, and the South Texas Producers Association. 

The tactics of the dairy cooperatives in obtaining by ultimatums and threats 
the price which the Department of Agriculture, in the administration of the 
milk marketing program, had previously determined to be unjustified are subject 
to condemnation on many grounds. As suppliers of milk without which the 
processors cannot stay in business, the dairy cooperatives have a powerful ad- 
vantage. Processors are vulnerable to any hint of disruption of supply. Many 
processors were forced to enter into illegal agreements by which the reselling 
price of the processors was fixed in violation of not only the antitrust laws in 
general but in violation of an existing injunction against such unlawful agree- 
ments between dairy cooperatives and certain processors. With this kind of 
contemptuous attitude toward the antitrust laws and their enforcement, there 
should be no relaxing of the existing laws, and certainly no additional immuni- 
ties granted nor restraints removed as presently proposed in S. 2014. 

We now mention another cooperative, the Coastal Bend Milk Producers Asso- 
ciation. We were approached by this organization in November 1956. The 
illegal cooperative-sponsored price-fixing scheme which had previously been 
forced through in the rest of Texas had finally reached us. Manager O. C. 
Copeland of the Coastal Bend Mil Producers Association and Harold 8S. Nelson, 
manager of the Texas Milk Producers Federation, demanded that we simulta- 
neously increase our buying price by 40 cents per hundredweight and our selling 
price by 1 cent per quart, a clear attempt to fix prices in violation of antitrust 
laws. We were told by Copeland and Nelson that the price was not a subject 
for negotiation because competitive processors had been promised that the price 
would be forced statewide. 

We go into some detail on this experience because it is a prime example of 
the unholy alliances existing among dairy cooperatives. We refused the pro- 
posal made to us and were finally forced into litigation in which these coopera- 
tives were restrained by an order of the U.S. district court at Brownsville. If 
S. 2014 had been law at that time, it is believed that the Federal court would 
have been powerless to prevent this flagrant violation of the price discrimination 
law. The result of this suit is a matter of record with both the Federal Trade 
Commission and the Department of Justice at Washington. 

When we refused to participate in this scheme, the two cooperative associa- 
tions which had approached us in this matter were successful in bringing in a 
third cooperative, South Texas Producers Association, for the purpose of putting 
pressure on us to go along with the plan. We had previously been a steady 
customer of South Texas Producers Association, had not had any previous dif- 
ficulties or misunderstandings in our relationship with South Texas Producers 
Association, and over the preceding 29 months our purchases from South Texas 
Producers Association had aggregated $500,978.88. 

It is to be realized first that the proposal made to us by the Texas Milk Pro- 
ducers’ Federation and the Coastal Bend Milk Producers’ Association had to do 
only with the so-called producer price, which is the price we pay the farmer for 
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the milk which he supplies direct from his farm. The Coastal Bend Milk Pro- 
ducers’ Association is the only dairy cooperative having any legitimate interest 
in approaching us on a matter of this kind, because we do not buy any milk from 
farmers who sre members of any other dairy cooperative. The milk which we 
had been purchasing from South Texas Producers’ Association was bulk milk 
which it shipped to us overland by large tank truck and the price for which is 
traditionally a.negotiated price. South Texas Producers’ Association, therefore, 
had no legitimate interest in entering into any negotiations between us and the 
Coastal Bend Milk Producers’ Association concerning the prices to be paid for 
milk to producers. who were members of this latter association; none of the 
members of South Texas Producers’ Association would be affected by any deci- 
sion arrived at in such negotiations and its entry into our picture was only as 
a part of the statewide scheme then in progress among the various dairy 
cooperatives. 

Three kinds of coercive efforts were resorted to by South Texas Producers’ 
Association. The first was in the form of a telegram in which the manager of 
South Texas Producers’ Association recognized that “our relations with you have 
been good” and commenting on “the disruption of markets and the hard feelings 
that could follow” if we did not reconsider our refusal to enter into the price- 
fixing arrangement. This threat of hard feelings and market disruption came 
from a cooperative intruder which had no dispute with us in any respect and, 
therefore, had no place at the bargaining table at all. Secondly, our supply of 
milk from South Texas Producers’ Association was summarily cut off, notwith- 
standing our previous good relations and our substantial purchases over a con- 
siderable period of time. This was a particularly vicious move, because it came 
at a time when South Texas Producers’ Association knew that we had lost one- 
half of our local milk supply because of the unsatisfied demands of the Coastal 
Bend Milk Producers’ Association. The third and most vicious effort to pressure 
us, which took the form of a threat to dump milk in our trade area at prices 
foreign to any legitimate commercial competition, required us to resort to litiga- 
tion to protect ourselves. 

Both Mr. Nelson, manager of the Texas Milk Producers’ Federation, and Mr. 
Copeland, manager of Coastal Bend Milk Producers’ Association, had made 
threats concerning our situation if we refused to go along on the pricing plan. 
Mr. Nelson had told me that the directors of his association bad indicated that 
any processor who refused to go along would find his market flooded with mighty 
cheap milk. Mr. Copeland, manager of Coastal Bend Milk Producers’ Associa- 
tion, told me that our decision meant that some very cheap milk would be put 
on sale in our area to bring us around to their demands. 

South Texas Producers’ Association owns and operates its own processing 
plant at Jacksonville, Tex., under the name of Big State Creamery, a certificate 
evidencing this ownership and operation by South Texas Producers’ Association 
having been filed in the office of the county clerk of Cherokee County, Tex., on 
July 11, 1956. In the fall of 1956 the South Texas Producers’ Association, acting 
through its creature, Big State Creamery, sold milk at wholesale in Jackson- 
ville, Tex., at 24% cents per quart and 48 cents per half gallon, and in Athens, 
Tex., approximately 40 miles distant from Jacksonville, and in Longview, Tex., 
approximately 52 miles distant from Jacksonville, at 241%4 cents and 25% cents per 
quart and 48 cents and 50 cents per half gallon, respectively, at wholesale. 

Within a very few days following our rejection of the proposed price fixing 
arrangement, and at a time when the prevailing wholesale price in Cameron 
County was 26% cents per quart and 51 cents per half gallon, advertisements 
were placed in the local newspapers and over radio and television outlets that 
Big State milk would be for sale in Harlingen and Brownsville within the next 
few days at 18 cents per quart and 35 cents per half gallon at retail. While 
this was Big State milk processed and sold by South Texas Producers Associ- 
ation from its plant in Jacksonville, it was established under oath that this 
advertising was arranged for and placed by Mr. Nelson and Mr. Thompson, the 
former being manager of the Texas Milk Producers Federation, and Mr. Thomp- 
son being a director of Coastal Bend Milk Producers Association. The con- 
spiratorial nature of this plan is indicated in the fact that Harlingen and 
Brownsville in Cameron County were singled out for this predatory attack on 
Hygeia Dairy Co.’s business, to the exclusion of San Benito, a city which is 
located between Harlingen and Brownsville in the same county, and other com- 
munities of comparable size in Hygeia’s trade territory in neighboring Hidalgo 
County were excluded from the aggressively priced Big State “cheap” milk. It 
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is significant and conspicuous in this connection that San Benito, which is lo- 
cated between Harlingen and Brownsville in the same county, is the location 
of a processing plant which had “gone along” with the cooperative’s pricing 
scheme, and that another processing plant which had also “gone along’ with 
the price fixing arrangement is situated in Hidalgo County. It is, of course, 
quite obvious that the threatened cheap milk flood was deliberately planned 
for the area in which the utmost damage could be done to the business of 
Hygeia Dairy Co., and that the plan was carefully worked up with the joint 
efforts of the three cooperative associations and a group of their officers, as U.S. 
District Judge Allred found to be the case. We have attached as exhibits a 
copy of the newspaper advertisement of the “cheap milk” part of the conspiracy, 
as well as news stories pertaining to the litigation. 

Harlingen is approximately 500 miles distant ffom the Big State Creamery in 
Jacksonville, and it is 25 miles further to Brownsville. There would need to 
be added to Big State Creamery’s milk cost at Jacksonville the cost of trans- 
porting the milk to Harlingen and Brownsville. Rather than there being any 
legitimate or economic justification for Big State Creamery’s conspiratory 
price raid into Harlingen and Brownsville, it is inescapable that Big State 
Creamery’s delivered cost in Harlingen and Brownsville would be higher than 
in Jacksonville. 

Hygeia Dairy Co. was forced to resort to litigation to protect itself against 
the carrying out of the conspiracy of the dairy cooperatives. Civil action No. 
1063 was filed in the U.S. District Court for the Southern District of Texas, 
Brownsville Division. Hygeia Dairy Co. was plaintiff and the following were 
named as defendants: Big State Creamery, South Texas Producers Association, 
Inc., Texas Milk Producers Federation, Coastal Bend Milk Producers Associ- 
ation, Harold S. Nelson, A. M. Thompson, and O. C. Copeland. In a memoran- 
dum dated January 28, 1957, on an application for preliminary injunction, on 
which the facts were developed by all parties by affidavit, Judge Allred, after 
discussing the facts, made the following finding: 

“I find that all of this was done for the purpose of compelling Hygeia to 
meet the demanded increase of 40 cents per hundredweight to the producers, 
thus establishing uniform prices, or refusing to do so at the peril of being put 
out of business. From all the circumstances, as well as the affidavits, I find 
that all defendants knowingly and intentionally participated in the combina- 
tion and concert of action. I further find that the effect of this threatened 
price discrimination would be substantially to lessen competition and tend to 
create a monopoly.” 

At another point in the memorandum in which he condemns the combination 
before him, and after speaking of the widespread activities of South Texas 
Producers Association over several States, Judge Allred says: “It makes use of 
the size and strength, including the interstate activities, of South Texas (Pro- 
ducers Association) and its wholly owned Big State (Creamery)” and further 
says that the conduct of the defendants was “designed to destroy competition”. 

We have been speaking for some time about the dangerous position the dairy 
cooperatives occupy in the matter of the control and attempted control of the 
sources of milk supply. Organizations of the size and power of a great many 
of the dairy cooperatives do not have any need for the granting of the im- 
munities and the removal of the restraints proposed in S. 2014. The fact that 
dairy cooperatives have grown to dominating size without the immunities now 
sought clearly demonstrates that the legislation now proposed in S. 2014 is not 
needed for their protection. The fact that cooperatives will conspire and com- 
bine together in violation of the antitrust laws presents a persuasive reason 
why cooperatives should not be made immune to the restraints of the antitrust 
laws. 

Before leaving the discussion of the dairy cooperative in its capacity as a 
supplier of milk, the fact that another dairy cooperative participated in the 
Hygeia incident should be mentioned. When the South Texas Producers As- 
sociation ruthlessly cut off our source of milk supply with it, we turned to 
the Mid-Tex Milk Producers Association at Waco in an effort to procure milk. 
We established telephone communication with a director of the Mid-Tex Milk 
Producers Association who assured us that they had an oversupply of milk but 
could not sell any milk to us “without checking with Houston.” Houston is the 
headquarters of South Texas Producers Association, and there was no other 
agency at Houston or other excuse for “checking with Houston.” On the 
following day, on December 21, 1956, we received the following telegram from 
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the Mid-Texas Milk Producers Association: “Sorry but milk not available for 
shipment at this time.” We had, therefore, direct and firsthand certainty that 
the Mid-Texas Milk Producers Association had milk which would have been 
sold to Hygeia Dairy Co. but for the pending illegal conspiracy among the dairy 
cooperatives. 

We have seen this year another example of the dairy cooperative’s persistent 
grab for power. This example was at the State level in the form of Senate 
bill 277 in the Texas Legislature. It was an attempt by the already power- 
ful dairy cooperatives in Texas to erect a trade barrier barring, for all prac- 
tical purposes, all milk from sources outside the State of Texas. Under the 
guise of a public health measure, Senate bill 277 would have had the effect 
of giving the dairy cooperatives of Texas a virtual monopoly control of its 
supply of milk. Since Texas, along with 42 other States, has adopted the 
U.S. Standard Milk Ordinance and Code, the pretense of public health pro- 
tection did not in fact exist as the State health anthorities quickly certiiied, 
If the dairy cooperatives had been successful in seizing control of the State’s 
milk supply in this manner, it was estimated by responsible persons that the 
atterpted State law would add $45 million to the milk bill of the consumers of 
Texas. If S. 2014 becomes law, the door is opened for the dairy cooperatives in 
Texas to combine and conspire together to obtain by force and threats that 
which they failed to get in Senate bill 277. 

Here, again, we must realize that the dairy cooperative forces fighting for 
legislation of the character of Senate bill 277 in the Texas Legislature, and S. 
2014 in the national Congress, are powerful and aggressive. There is a dan- 
gerous tendency to feel that cooperatives need to be protected by tax exemptions, 
immunities, and freedom from restraints imposed upon the ordinary citizens. 
As a businessman who has had dealings with cooperatives since our business 
was established in 1927, I can assure you that such is not the case. The South 
Texas Producers Association could not have reached its position of power and 
dominance ranging over some 60 counties in Texas and into four other States 
without having a tax advantage as a cooperative which independent business- 
men like myself regard as most unjust. 

We do not think this injustice should be aggravated by giving the cooperatives 
still further immunities and relieving them of antitrust and Federal Trade 
Commission restraints which must be respected by the independent concerns 
with which the cooperatives do business. We are not in the attitude of saying 
that all cooperatives are bad and should be abolished, but we feel strongly that 
they must be required to abide by the same rules of conduct that are imposed 
upon the rest of us. 

I mentioned some time ago that the dairy cooperatives performed a dual func- 
tion in the milk industry, and I have at some length discussed the dairy coop- 
erative’s position as a supplier and seller of milk as a commodity. Just ag is 
the case with Big State Creamery, there are a great many dairy cooperatives 
throughout the country which have gone into the processing and bottling of milk 
and who operate milk routes delivering milk to the housewife and to the corner 
groceryman. In the eyes of the public, and certainly in the eyes of their com- 
petitors, these cooperative milk processors and distributors cannot be distin- 
guished from other distributors in their market, whether these distributors be 
one of the large, nationwide concerns or an independent locally owned business 
like our own. These cooperative processors, with the expenditure of great sums 
of unjustly retained tax-exempt money, have established brand names which 
find a tremendous acceptance with the public. They are truly competitors for 
the housewife’s food dollar, and many of them are major business concerns 
which have long since lost any resemblance to our traditional concept of a coop- 
erative association. 

There does not seem to be any justification for giving these strong, aggressive 
cooperative competitors the additional immunities and freedoms from restraint 
proposed in S. 2014. It seems completely unworkable as well as unthinkable to 
apply a different set of rules to a part only of the contenders in the common 
battleground. The cooperatives have entered into the highly competitive busi- 
ness of processing and distributing milk to the consumer. All the other partici- 
pants in this industry are under the jurisdiction of the Federal Trade Commis- 
sion. There is no moral, legal, or economic justification for proposing that the 
cooperatives should not be governed by the same rules, policed by the same body, 
and judged by the same agency as others competing in the same industry. 
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{From the Brownsville Herald, Dec. 7, 1956] 
HyGe1a Fives Suit 1n BATTLE Over MILK PRICE 


EpinsurG.—Charging a conspiracy to create a monopoly, the Hygeia Dairy Co. 
at noon today filed suit in 92d district court against the Southern Texas Pro- 
ducers Association, Inc., and others asking a restraining order to prevent the 
defendants from selling milk in Cameron County below cost. 

Hygeia named as the defendants the South Texas Producers Association, Inc., 
Big State Creamery, Hygeia claims South Texas operates, and also the Texas 
Milk Producers Federation, Coastal Bend Milk Producers Association, Harold S. 
Nelson, manager of the Texas Milk Producrs Association, A. M. Thompson, of 
Hidalgo County, a director of the Coastal Bend Association, and O. C. Copeland, 
manager of the Coastal Bend Association. 

Hygeia claims that on November 24 the various associations issued an ulti- 
matum to Hygeia saying that the Cameron County area which is controlled by 
the association unless Hygeia agreed to an increase in buying price of 40 cents 
per hundredweight. 

PRICE FIX 


Hygeia contends that an attempt is being made to fix prices all over the State 
and that threats are being made to Hygeia that cheap milk be used as a weapon 
against Hygeia to force compliance with the defendants’ demands. 

Hygeia claims that Big State Creamery this week is widely advertising in 
Cameron County milk sold at 18 cents per quart and 35 cents for a half gallon, 
that this invasion of Harlingen and Brownsville is not a “legal, legitimate en- 
gagement” but a proposed sale of Big State milk below cost, milk which is pro- 
duced 500 miles away. 

Hygeia claims this is a violation of the State antitrust laws. 

Attorneys for Hygeia were preparing a temporary restraining order at noon 
to prevent the defendants from going ahead with their sale of milk below cost 
and will ask Judge 8S. N. McWhorter to sign it early this afternoon. 

They will seek ultimately a temporary and then a permanent injunction to 
keep the defendants from selling milk below cost in Cameron County. 


{From the Valley Morning Star, Harlingen, Tex., Dec. 8, 1956] 


Price Frxine Try CHARGED—HYGEIA DAIRY OBTAINS TEMPORARY ORDER AGAINST 
“CHEAP” MILK SALES 


The Hygeia Dairy Co. of Harlingen Friday obtained a temporary restraining 
order in 92d district court in Edinburg against the Southern Texas Producers 
Association, Inc., and others, from selling milk in Cameron County below cost. 

Harvey Richards, president of Hygeia, said similar pleadings have been filed in 
Federal court in Brownsville, and that a hearing on the plea for the restraining 
order will be held in Brownsville. 

Hygeia named as the defendant the South Texas Producers Association, Inc.; 
Big State Creamery which Hygeia claims South Texas operates; and also the 
Texas Milk Producers Federation; Coastal Bend Milk Producers Association ; 
Harold S. Nelson, manager of the Texas Milk Producers Association; A. M. 
Thompson of Hildago County, a director of the Coastal Bend Association; and 
O. C. Copeland, manager of the Coastal Bend Association. 

Hygeia claims that on November 24 the various associations issued an ultima- 
tum to Hygeia saying that the Cameron County dairy would not receive any milk 
from the producers in the Coastal Bend area which is controlled by the associa- 
tion unless Hygeia agreed to an increase in buying price of 40 cents per hundred- 
weight. 

Hygeia contends that an attempt is being made to fix prices all over the State 
and that threats are being made to Hygeia that cheap milk will be used as a 
weapon against Hygeia to force compliance with the defendant’s demands. 

Hygeia claims that Big State Creamery this week is widely advertising in 
Cameron County milk sold at 18 cents per quart and 35 cents for a half gallon, 
that this invasion of Harlingen and Brownsville is not a “legal, legitimate en- 
gagement” but a proposed sale of Big State milk below cost, milk which is pro- 
duced 500 miles away. 

Hygeia claims this is a violation of the State antitrust laws. 

They will seek ultimately a temporary and then a permanent injunction to 
keep the defendants from selling milk below cost in Cameron county. 
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{From the Valley Evening Monitor, McAllen, Tex., Dec. 7, 1956] 
Datry Fires Surr OvER CAMERON MILK SALES 


Epinspure.—Charging a conspiracy to create a monopoly, Hygeia Dairy Co., at 
noon today filed suit in 92d District Court against the South Texas Produce 
Association, Inc., and others asking a restraining order to prevent the defendant 
from selling milk in Cameron County below cost. 

Hygeia named as the defendants the South Texas Producers Association, Inc. ; 
Big State Creamery which Hygeia claims South Texas Association operates; 
and also the Texas Milk Producers Federation; Coastal Bend Milk Producers 
Association ; Harold S. Nelson, manager of the Texas Milk Producers Federation ; 
A. M. Thompson of Hidalgo County, a director of the Coastal Bend Association ; 
and O. C. Copeland, manager of the Coastal Bend Association. 

Hygeia claims that on November 24 the various associations issued an ultima- 
tum to Hygeia saying that the Cameron County dairy would not receive any 
milk from the producers in the Coastal Bend area, which is controlled by the 
association, unless Hygeia agreed to increase in buying price of 40 cents per 
hundredweight. 

Hygeia contends that an attempt is being made to fix prices all over the State 
and threats are being made to Hygeia that cheap milk will be used as a weapon 
against Hygeia to force compliance with the defendant’s demands. 

Hygeia claims that Big State Creamery this week is widely advertising in 
Cameron County milk at 18 cents per quart and 35 cents for a half gallon, 
that this invasion of Harlingen and Brownsville is not “a legal, legitimate, 
engagement” but a proposed sale of Big State milk below cost produced 500 miles 
away. 

Hygeia claims that this is a violation of the State’s antitrust law. 

The attorney’s for Hygeia were preparing a temporary restraining order at 
noon to prevent the defendant’s from going ahead with their sale of milk below 
cost and will ask Judge S. N. McWhorter to sign it early this afternoon. They 
will seek ultimately a temporary and then a permanent injunction to keep the 
defendants from selling milk below cost in Cameron County. 


STATEMENT FILED By ALVIN E. OLIver, EXECUTIVE VICE PRESIDENT, GRAIN & 
FEED DEALERS NATIONAL ASSOCIATION 


This statement is in opposition to S. 2014. 


IDENTIFICATION 


The Grain & Feed Dealers National Association is a national association of 
‘tthe grain and feed trades. Organized in 1896 by State groups of country grain 
elevators, this national association still emphasizes the needs of country grain 
elevators and retail feed dealers. In this national association, 55 State and 
regional grain and feed trade associations are now affiliated; there are addi- 
tionally about 1,200 direct memberships held by individual grain and feed firms. 

This statement is submitted under authorization of our executive committee. 

The retail feed and elevator businesses are composed of proprietors, partner- 
ships, corporations, and cooperative corporations. All are highly competitive to 
one another. Cooperative corporations enjoy certain advantages in exemption 
from income taxation and antitrust exemptions under the Capper-Volstead Act. 
This national association opposes S. 2014 that would give cooperative corpora- 
tions an additional advantage over their competitors. As the Capper-Volstead 
Act assures farmers the right to organize into cooperatives and to engage for 
their mutual benefit in legitimate cooperative endeavors, it seems only fair that 
otherwise cooperatives must conduct their affairs in accordance with the anti- 
trust laws. Lawrence E. Walsh, Deputy Attorney General, Department of 
Justice, said in a letter on July 15, 1959, to Senator Ellender that, “Conduct by 
a cooperative which would be unlawful under the antitrust laws includes the 
following: blacklisting and boycotting of dealers (United States v. King, 229 
F. 275 (D. Mass. 1915), 250 F. 908 (D. Mass. 1916)); price fixing outside the 
section 1 Capper-Volstead exemption (United States v. Borden Co., 308 U.S. 188 
(1939) ) ; resort to predatory practices and to bad faith use of legitimate devices 
(Cape Cod Food Products v. National Cranberry Association, 119 F. Supp. 900 
(D. Mass. 1954)); (April v. National Cranberry Association, 169 F. Supp. 919 
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(D. Mass. 1958) ) ; acquisition of a retail outlet for the purpose of denying it to 
other farmers (United States v. Maryland and Virginia Milk Producers Associ- 
ation, 167 F. Supp. 799 (D.D.C. 1958)). Judicial decisions under the Fisher- 
men’s Cooperative Marketing Act, which is identical in scope to the Capper- 
Volstead Act, are in accord with the foregoing. Columbia River Packers Assn. 
v. Hinton, 34 F. Supp. 970 (D. Ore. 1939) ; affirmed 131 F. 88 (C.A. 9) ; Manaka 
v. Monterey Sardine Industries, Inc., 41 F. Supp. 531 (N.D. Calif. 1941) ; Local 
86 of International Fishermen, etc. v. United States, 177 F. 2d 320 (C.A. 9, 1949) ; 
Gulf Coast Shrimpers & Oystermens Assn. v. United States, 236 F. 2d 658 (C.A. 
5, 1956) .” 

The Grain & Feed Dealers National Association is seriously concerned that 
cooperatives under S. 2014 would be given freedom to undertake acquisitions 
which, if made by other types of businesses, would be prohibited under the 
antitrust laws. Although there are many implications to S. 2014, we point out 
the statement by Mr. Walsh in his July 15 letter to Mr. Ellender as the most 
serious reason for rejecting the proposed legislation. Mr. Walsh wrote, “If, as 
S. 2014 provides, activities and practices of cooperatives would be subject only 
to the remedy provided by section 2 of the Capper-Volstead Act, little or no 
protection would be available against predatory and inherently unfair com- 
petitive practices by cooperatives. Cooperatives might thus engage in price 
discrimination, predatory pricing, boycotts, blacklisting, coercion and intimida- 
tion of competitors or customers, exclusive dealing, and other unfair practices 
without penalty, the only restriction being that such practices not “unduly 
enhance” the price of an agricultural product. Short of this limit, cooperatives 
might, with impunity, engage in every vicious business practice, no matter how 
injurious to other farmers, to competing cooperatives, to other forms of business, 
or to customers.” 

For these reasons, we urge your rejection of S. 2014. 

This statement has not been submitted to the affiliated associations for the 
approval of the affiliated associations individually because of the limited time 
between the announcement of hearings and hearings. 





August 14, 1959. 
Mr. Corys M. Mouser, 
Chief Clerk, Senate Agriculture and Forestry Committee, 
Washington, D.C. 


Mr. CLERK: Please file the following statement under oath with the subcom- 
mittee on S. 2014: 

Sterling BE. Bollinger having been duly sworn according to law, deposes and 
says as follows: 

My name is Sterling B. Bollinger and I reside at Thurmont, Md. I am presi- 
dent and general manager of Ideal Farms Dairy, Inc., a body corporate of the 
State of Maryland, distributing dairy products within a 15 mile radius of the 
city of Frederick, State of Maryland, and serving approximately 500 wholesale 
businesses and 2,500 homes, with 27 employees and securing its milk from 26 
Frederick County dairy farms. 

We oppose S. 2014 becaues it would add to the powers and privileges of the 
Maryland & Virginia Milk Producers Association, a cooperative with its principal 
office in Alexandria, Va., a retail plant or plants in the District of Columbia and 
manufacturing plant at Laurel, Md. Such privileges would materially affect 
Ideal Farms Dairy, Inc., since we are now and have been experiencing its 
competition through its Embassy Dairy for the past 214 months. 

This business has been in existence for over 35 years and is not afraid of 
competition, but we are fearful of the present form of competition of Maryland 
& Virginia. 

The cooperative, through James Creeger, its servant and employee, using an 
Embassy truck, offered to the grocers in the city of Frederick one free case of 
milk for every case purchased for a period of 2 days. Last week it was reported 
to me by a driver salesman that this agent of the cooperative, upon being 
informed of no further business from a groceryman, offered to leave milk there 
for resale by him without any charge to the grocer. 

STERLING E. BOLLINGER. 


Subscribed and sworn to before me, a notary public, in and for the State of 
Maryland, county of Frederick, this 14th day of August 1959. 


EvizaBeTu G. Heck, Notary Public. 
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Senator Youna. Our first witness this morning is Mr. Leonard E. 
Kenfield, executive committee, National Farmers Union. 


STATEMENT OF LEONARD E. KENFIELD, EXECUTIVE COMMITTEE, 
NATIONAL FARMERS UNION, AND PRESIDENT, MONTANA FARM- 
ERS UNION, GREAT FALLS, MONT. 


Mr. Kenrieitp. Mr. Chairman and members of the committee, my 
name is Leonard Kenfield. I reside in Great Falls, Mont. I am the 
president of the Montana Farmers Union, and a member of the 
executive committee of the National Farmers Union. 

Senator Youne. How long have you been president ? 

Mr. Kenrtevp. This is my third year. I certainly appreciate, Sen- 
ator, the opportunity to come here and make a statement on this 
legislation. 

We respectfully urge favorable legislative action to safeguard the 
right of a farmer cooperative to acquire by purchase facilities of 
another firm for processing, handling, storing, transporting, and 
marketing farm produce without risk of prosecution for violation of 
the antitrust laws. 

This right, already covered in the Capper-Volstead Act, is amply 
justified under American principles of fair play and equality of 
opportunity. 

here is a vast diflerence between a nonprofit cooperative con- 
trolled by the patrons who are the stockholders and a speculative, 
profitmaking corporation over which the customers have no control. 

A cooperative needs no external control to protect its customers 
from the business entity since each customer is a part of the business 
entity and has equal voice with his associates on a one-member one- 
vote basis. The public is protected in the very nature of the coopera- 
tive in that it is nonprofit and nonspeculative, existing only for 
service. 

An old-line corporation, on the other hand, is a device whereby 
businessmen use sometimes their own money and often that of others, 
especially the customers, for profiteering. 

The customer has no voice in the old-line corporation and hence no 
protection against selfish actions of the controllers of the business; 
therefore the restraints of competition, which antitrust laws aim to 
preserve, are necessary for the public good. 

Thus antitrust restraints against bona fide cooperatives are 
irrelevant. 

Furthermore there is no threat of monopoly from farmer coopera- 

tives. In some areas they are offering the only competition there is 
for other business institutions and the public benefits by the moderat- 
ing effect cooperatives have on prices and the enhancing effect they 
have on quality of goods. 
_ The total volume of business handled by cooperatives is very small 
in terms of the entire economy. The U.S. Department of Commerce 
reported total national income by industrial origin for all industries 
was $363.9 billion in 1957. 

For the same year the USDA indicates in “Statistics of Farmer 
Cooperatives” published June 1959 that total net volume of business 
for farmer marketing, farm supply and related service cooperatives 
was only $10.4 billion. 
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As a matter of fact General Motors alone does a larger annual vol- 
ume of business than all farmer cooperatives combined. 

Insofar as they do have an effect on the market, cooperatives are 
anti-inflationary. Co-op pricing policies are based on service and not 

rofits. Co-op benefits and savings are realized by the patron-mem- 

rs. Whatever excess funds there are in a cooperative that do go 
back to the customers, they dampen to that extent inflationary fires 
that start in other segments of the economy. 

For a long time farmers as a class have been greatly disadvantaged 
in our economy. They still are. They have turned to cooperatives 
as a means of alleviating serious hardships in furnishing themselves 
with operating supplies and with marketing and processing services. 

Dr. Leon Keyserling, eminent American economist and former 
Chairman of the President’s Board of Economic Advisers under 
President Truman tells us: 


Since 1947, the farmer’s income from all sources has been pushed downward 
23 percent in real terms while incomes of the nonfarm population have moved 
upward 40 percent in real terms. After a brief upward flurry in 1958, farm 
incomes and prices are again moving downward. Our farm families now have 
only about 50 percent of income parity with other groups. Morally in a great 
Nation capable of economic justice for all, this is unconscionable. 


The sorry situation in which American agriculture finds itself re- 
quires that there be opportunity for farmers to help themselves 
wherever they can. This they are endeavoring to do with their demo- 
cratically controlled cooperatives. 


Over the years farmers have organized cooperatives reluctantly and 
only where there has been a strongly felt need for such services. Any 
expansion of a farmer cooperative whether for processing or other- 
wise, is usually done only after other avenues for relief have been 
exhausted. 


In view of these considerations I hope sincerely your committee 


will report favorably on legislation to safeguard the right of farmer 
cooperatives to expand their services. ° 

In addition to that statement I would like to place in the record a 
statement of the National Farmers Union entitled “Bill of Rights for 
Farmers Cooperatives.” 

Senator Youne. That will be placed in the record. 

(The document referred to follows :) 


BILL oF RIGHTS FOR FARMERS’ COOPERATIVES—STATEMENT OF NATIONAL FARMERS 
UNION 


The right of farmers’ cooperatives to acquire countervailing market power 
through ownership and collective bargaining without risk of prosecution was 
firmly established by enactment, several decades ago, of the Capper-Volstead 
Act. It is our understanding and strong conviction that the intent and purpose 
of Congress are clear from the language of the law. That purpose was to 
enable farmers to pool their efforts and resources through a specially regulated 
type of business organization—the cooperative—to acquire a more nearly equal 
bargaining power in the market. We think the original cooperative bill of 
rights—the Capper-Volstead Act—clearly extends to farmers’ cooperatives the 
right without fear of prosecution to acquire ownership of facilities and enter- 
prises that will enable them to compete on more nearly equal terms with huge 
concentrated centers of market power with which they must deal. Consumers’ 
interests are protected by the law’s requirement that the Secretary of Agri- 
culture shall prohibit any action by farmers’ cooperatives to unduly enhance 
prices. 

However, in recent years, this right of farmers’ cooperatives has been seri- 
ously questioned by the Justice Department and by some lower courts. In view 
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of this development, we feel it to be the part of wisdom for Congress to enact 
a second bill of rights for farmers’ cooperatives, clarifying and restating the 
intent and purpose of Congress to protect frcm prosecution the efforts of farmers 
to acquire a stronger competitive position in the market by acquisition through 
their cooperatives even where this requires, as it does in many situations, the 
purchase by the cooperative of ownership of existing enterprises engaged in the 
processing and marketing of farm commodities and to reaffirm the exclusive 
jurisdiction of the Secretary of Agriculture in this regard. 

To avoid loading your record with repetitive testimony, we wish to associate 
and identify our position with the statements of the representatives of the 
National Council of Farmer Cooperatives and of the Cooperative League of the 
United States. It is my understanding that our general position is shared by the 
National Grange. I shall not repeat the significartt—and in our opinion, sound— 
arguments presented in their statements. We shall, instead, invite your atten- 
tion to certain other significant considerations that we feel are pertinent to the 
proposed legislation pending before you. 

Before proceeding further with our statement, allow me to express our ap- 
preciation and commendation to the authors of this second bill of rights for 
farmers’ cooperatives, Senators Long and McCarthy, and to the Committee on 
Agriculture and Forestry for the intelligent and sympathetic interest taken in 
the proposed legislation and in the general need to solve the profound under- 
lying problems that now require a strengthening and clarification of the Capper- 
Volstead Act. 

The proposed legislation goes to the heart of the so-called farm problem. En- 
actment of this proposal would be an important part of a workable permanent 
solution of the farm problem. Briefly, this problem consists of falling farm 
income, rising reail prices of food and fiber commodities, rising marketing mar- 
gins, widening farm-retail price spreads, continued rise in prices paid by farm- 
ers, an accumulating inventory of farm commodities in Government ownership, 
and a greatly increaesd cost of the Federal farm income stabilization programs. 

We had hoped that stronger and more extensive vertical integration of mar- 
keting and processing by farmer owned and controlled cooperatives could pro- 
vide a part of a lasting solution to these adverse conditions. 

We wish to make the following major points: 

1. The individual farmer is seriously disadvantaged in the marketplace in the 
absence of strong cooperatives and an effective Federal farm program : 

2. Proprietary corporate (nonfarm) processing and marketing firms were long 
ago given special market power by Federal law ; 

3. Long ago the Federal Congress acted to even up the bargaining table as far 
as hired workers are concerned by granting various forms of special counter- 
vailing power to associations of laborers, just as Congress attempted to pro- 
vide, to a certain extent, similar countervailing market power to farmers through 
the Capper-Volstead Act. 

4. Similarly, Federal and State laws have extended various forms of counter- 
vailing market power to various service trades, professions, and regulated 
industries, such as transportation and communications. 

5. The results are that in the absence of gratly strengthened farmer coopera- 
tives and a fully effective Federal farm program farmers are practically defense- 
less against the income reducing effects of the price-cost squeeze. 

6. The conglomeration of market power in the nonfarm sector of the national 
economy is not going to be entirely torn down and returned to the type of 
unregulated competition that prevails in the farm sector. 

7. In the absence of legal rights and positive programs to balance up the 
market position of farmers, we are faced with an almost continuous peacetime 
fall in farm prices and income. The current farm problem is not a sudden 
emergency or temporary maladjustment but the outgrowth of a chronic pervasive 
condition of the institutional structure of the food and fiber marketing system 
that must be fundamentally corrected before a lasting solution is attained. 

8. The countervailing market power required to balance up the farmers’ 
position in economic transactions can be obtained through a combination of the 
following: 

(a) A comprehensive system of commodity programs to stabilize farm 
income and market supply ; 

(0) Federal laws and programs to protect and encourage farmers to 
develop and use effective techniques and organizations with which they 
can bargain collectively with nonfarm middlemen; and 

(c) Federal laws and programs to protect and encourage farmers’ co- 
operatives to build a strong enough ownership and operation of a sufficient 
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segment of the processing and marketing system to serve as an effective 
and independent yardstick. 

9. The growth needed by farmers’ cooperatives to strengthen their inde- 
pendent competitive position could be obtained both by building and developing, 
or constructing from the ground, entirely new facilities and enterprises or by 
the acquisition of existing facilities and enterprises. Both methods are normal, 
sound, and accepted means of growth. Farmers’ cooperatives should be au- 
thorized, protected, and encouraged to do both. 

10. We understand that the Justice Department does not now question the 
clear right, free of any fear of prosecution, of farmers’ cooperatives to build 
or construct new, additional, and even duplicating, facilities and enterprises. 
But if some other of the longstanding growth rights of cooperatives are now 
destroyed, this could become an entering wedge to deny cooperatives of all 
their rights and to destroy the effectiveness of all farmers’ cooperatives. 

11. In any event, the clear right, free of prosecution, of farmers’ cooperatives 
to expand by acquisition of existing facilities must now be reaffirmed. 

We strongly urge your committee to draft, approve, and push proposed 
legislation that will make perfectly clear the two points of the Capper- 
Volstead Act that have been brought into question: 

(a) The right of farmers’ cooperatives to acquire existing facilities to 
engage in processing, distribution, and marketing of their members’ 
commodities; and 

(b) The exclusive jurisdiction of the Secretary of Agriculture to enforce 
the act and its strict and positive protection of consumers against undue 
enhancement of price. 

Members of this committee are fully familiar with the chronically low and 
falling income of farm people that results from their unfairly disadvantaged 
market position. However, I request your permission to place in your record 
at this point in my statement a compilation of factual data and related 
information bearing on this point. 


SUPPLEMENTAL STATEMENT ON NEED FOR A REAFFIRMATION OF THE BIL. oF RIGHTS 
FOR FARMERS’ COOPERATIVES 


A member of your committee, Mr. Humphrey, recently introduced a compre- 
hensive farm income stabilization bill. Some of the policy objectives of that 
proposal are pertinent to this hearing. The objectives stated in Mr. Humphrey’s 
bill are also those that the pending cooperative bill should help attain. They 
restate a major objective spelled out in the Agricultural Adjustment Act of 
1938 which has been in force and effect for two decades. 

This objective is to “enable farmers who are willing to participate in and 
cooperate with orderly marketing and production adjustment programs for 
agricultural commodities to secure fair prices that will enable them to secure 
returns on their labor and invested capital comparable to earnings in com- 
ao nonfarm occupations—a parity of income which people in other walks 
of life. 

The extent to which the unfair handicaps placed on farmers’ market position 
have reduced their returns below the objective stated above is shown by 
table I. 

The calculations resulting in the hourly earning figures shown in table I 
were based upon a return capital equal to the average rate of interest on farm 
mortages—about 5 to 6 percent. This compares with the following rates of 
returns reported as net profits (after taxes) as a percentage of stockholders’ 
equity of food processing and marketing corporations. 


{In percent] 





Rate of profit (after taxes) 
on stockholders’ equity 


Type of corporation 








1955 1956 1957 
5h BeO8 DORR COGN OR cs. oni in siimesccidnnécdacenssuctd 10,1 10, 2 9.5 
5 wholesale distributors... __- Sea Riceiachcceccman Laren aetee dng 6.7 7.6 7.6 
Pe TONE a ohare ace ast akhbempnandhanccceboceee | 11,2 13.1 14,2 





Source: Agricultural Marketing Service, U.S. Department of Agriculture, 1959 Agricultural Outlook 
chartbook table 27, p. 68. 
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The figures in table I are from a publication of the Agricultural Research 
Service of the U.S. Department of Agriculture, Agriculture Information Bulle- 
tin No. 176, “Farm Costs and Returns on Commercial Family-Operated Farms, 
by Type and Location.” A few of the figures are taken from the current issue 
of Economic Indicators, prepared by the President’s Council of Economic 
Advisers and published by the Joint Congressional Economie Committee. 

This table shows the hourly earnings from production and sale of com- 
modities of farm operators and their family members on 27 different types 
of typical commercial family farms after paying operating expenses and the 
average 5 to 6 percent capital return on investment in land, buildings, and 
equipment, and the hourly wages of several types of nonfarm jobs. Figures 
are shown both for 1957, the latest year for whieh the farm figures are avail- 
able, and for the annual averages for the period 1947-49. I am not one of 
those who believe that nonfarm workers are getting too much. Frankly, I 
do not believe that many of them are getting enough to maintain a properly 
expanding national economy. But I am saying that the table does indicate 
that even on our highly efficient, wellstocked, representative full-time family 
farms, the return to an hour’s work is unreasonably, unjustly, and uneconomically 
too low. They point up the need to strengthen, not tear down, what bargaining 
power farmers already have. 

These figures deserve careful study. I should like to underline several points 
relevant to these hearings that these figures seem to bring out. 


FARM EFFICIENCY UP, FARM EARNINGS DOWN 


On the family farms of the country, by and large, hourly earnings of operators 
and family labor, which even in 1947-49 period were well below nonfarm incomes, 
have dropped sharply, even though there has been a very rapid increase in farm 
output per man-hour of labor. 

FARM DISPARITY 


Another point these figures bring out is that even in 1947-48, the hourly labor 
earnings of most representative full-time efficient family farms were co.usiderably 
less than the hourly earnings of comparable off-farm jobs, ranging from only 
one-third to about two-thirds as much. I am not here trying to make exact 
comparisons. My purpose is merely to underline a general condition which 
indicates both the economic justification and the fundamental justice of your 
committee continuing to try to do something to improve and stabilize farm in- 
come by providing positive protection for the right of farmers to build co- 
operatives strong enough to bargain fairly and equally with others in the 
marketing system. 

The Department of Agriculture figures shown in the table are based upon 
eareful scientific research. The operator and family labor returns are cal- 
culated according to generally accepted accounting principles and methods. 
The imputed capital returns in calculations are based upon farm mortgage 
interest rates, certainly a conservative figure (averaging around 5 to 6 per- 
cent), compared with the (8 to 15 percent) return received on stockholders’ 
equity by food and fiber processing, wholesale, and retail corporations. 

Glancing down through the 1957 column of farm figures, you will find that, 
in many cases, the per-hour returns on family farms were as low as one-tenth 
that of nonfarm workers, and in practically all cases the hourly wage of family 
farm operators was less than the legal national minimum wage and less than 
half the hourly earnings of reported nonfarm jobs. 

The farm operator labor income figures I have cited are not those of the 
downtrodden and poverty-stricken in agriculture. These figures do not include 
the low income, low productivity farms. These are figures for the upper half 
of farm operators. Hourly earnings on the low productivity farms are extremely 
low, much lower tan the figures in the table. The low productivity farms that 
are not found in the table represent the bulk of American poverty and a special 
additional problem with which farm policy must deal. 


FAMILY FARM OPERATORS COULD GET MORE WAGES AS HIRED HANDS 


Average hourly wages paid to hired farmworkers were higher in 1957 than 
the hourly labor earnings of family farm operators on over two-thirds of the 
different types of representative family farms. ‘The wages of hired farm workers, 
still far below the level set by Congress as a fair minimum wage, and far below 
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those of nonfarm workers, nevertheless exceed those of their employers and 
have increased by 36 percent in the last 10 years, whereas the income of farm 
operators has dropped sharply. 


TABLE I.—Average hourly labor return of family farm operators 














Annual average of hourly labor earnings Change in 
Type of farm or job bas ____| production 
| per man- 
1947-49 1957 Change hour, 1947-57 
—_ —— --— —— — —_ | as mf | | 
| Percent Percent 
Durable manufacturing. - - -- a da nnoiete $1. 39 $2. 20 WUE E, ac need cathe 
Nondurable manufacturing - ---._.-_.-- : = 1.26 | 1.88 A 
Building construction. - - - - dition cides sean thet 1.82 2. 96 HGP Bicss tnecdonshh 
I acer cneehensitin padi tinal 1.08 1. 64 WH ahaee vdeuanase 
North Carolina tobacco. ....................... . 60 . 52 —13 +10 
Southern Piedmont cotton. ---._------ ease ieee . 37 . 33 —ll +39 
Texas Black Prairie cotton..................--- .89 19 —79 +49 
Unirrigated Texas plains cotton... ........-.-- 2.63 2. 23 —15 +73 
EE Co  cnaceascescosccennetas 61 . 24 —61 +29 
Coastal plains peanut and cotton..........-.--- . 60 .60 () +46 
Wheat, small grain and livestock... -.......-..- 2.18 . 55 —75 +16 
Wheat, corn and livestock. -_...........-.-.-- 1. 48 | 81 —45 +37 
Wheat, roughage and livestock................- 1. 57 | . 66 —58 +13 
Southern plains Winter wheat --_---__---..-- é 3. 34 . 82 —75 —14 
Southern plains wheat and grain sorghum... -- 2. 32 . 64 —72 —18 
Washington-Oregon wheat pea___-......--..---- 3.89 2.91 —25 +44 
Northern sheep ranches. .......-.-.--..-------- .97 | 1. 67 +7: +35 
Northern cattle ranches. ....................... 1.14 | . 20 —82 +17 
Intermountain cattle ranches................-.-- 1. 47 | 1.31 —l1 +33 
Southwest sheep ranches..........--...-.-.--- 15 —1.16 —100 () 
Southwest cattle ranches---- ------ sanweukeetst .73 | —.69 —100 +21 
New Jersey egg farms. ....-......--.-.-- cama . 93 —.29 —100 +53 
ts ce tebnkhewa | 74 | . 90 | +22 +67 
Eastern Wisconsin dairy. -..-........-.--- ee - 73 | . 52 —29 +52 
Wraern We poeeeen Gary... ..........-.-........] . 60 | . 63 +5 +72 
eR oe icemiecnchwannnsewe | 68 . 58 | —15 | +66 
Corn Belt hog and dairy. ........-..........-- 1.18 | .99 | —16 | +41 
Corn Belt hog and beef raising. ._...........--- . 80 . 66 —18 | +38 
Corn Belt hog and beef fattening -.............. 2. 37 1, 46 —38 +30 
Corn Belt cash grain. -_-.-..-..-.-- iutiiaincaeniio aaa 2. 20 . 66 —70 +30 
Kentucky tobacco and livestock. --.........-.-- . 92 . 53 —42 +2 
EE ee er ere . 56 | . 76 SS fas ccwcieesawes 
| 





1 No change. 


Note.—Figures for nonfarm wages are from Economic Indicators, published by Joint Congressional 
Economic Committee, and figures on ramily farm labor returns are from Agriculture Information Bulletin 
No. 176, “Costs and Returns on Commercial Family-Operated Farms’’ published by the Agricultural 
Research Service, U.S. Department of Agriculture. 

Sections of the National Farmers Union official program for 1959, adopted 
by delegates at annual convention, Springfield, Ill., March 19, 1959, follow: 

“We shall support Federal and State legislation and local laws and policies 
to improve and sustain the family farm. A family farm is an agricultural pro- 
duction unit that can be efficiently operated by a typical full-time farm-operator 
family that furnishes most of its own labor. Our Nation should move rapidly 
away from absentee ownership of farms and factory-type farm operations. We 
shall continue to oppose by all means at our disposal the trend toward vertical 
integration controlled by off-farm interests. We shall particularly emphasize 
positive efforts of family farmers to obtain greater control over the financing 
and management of the proceessing and marketing of farm commodities. 

“Farmers do not now have fair bargaining power under the existing market 
structure. Lack of bargaining power makes it impossible for farmers to earn 
and receive a fair share of national income. Farmers need to develop and 
operate a wide variety of private and public programs to obtain an equality 
of bargaining power in the commodity and credit markets of the Nation and 
the world. 

“However, we see no practical possibility for family farmers to acquire 
all the bargaining power required to earn and receive a parity of income except 
through authorization and positive programs of the Federal Government. 


“1. Farm commodity income improvement programs 


“Farmers must obtain control over the supply, marketing, and pricing of their 
commodities. We favor establishment of a comprehensive system of commodity 
programs based upon managed abundance. Existing Federal farm programs and 
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policies have placed American farmers in an unfair economic position in relation 
to other forces and segments of the national economy. 

“Businessmen, utilizing their rights under the 14th amendment, ‘have organ- 
ized great corporations with limited liability which gave them enormous power in 
the marketplace. Members of labor unions have brought about the passage of 
laws which protected them in their collective bargaining rights, Minimum wages 
and maximum hours legislation, and workmen’s compensation laws also were 
enacted which protected working people. 

“Farmers today, in the exercise of their bargaining power, find themselves 
somewhat in the position labor and business were a hundred years ago. Farmers 
in many instances are forced by economic necessity to mine their soil and they 
find themselves where they cannot effectively bargain in the marketplace. 

“Unlike businessmen and labor in industry and commerce, farmers have not 
yet obtained from the Government legislation to permit similar use of bargain- 
ing power. Unlike business and labor programs, farm programs are laregly 
Government expenditure programs which require that a large proportion of 
farm family net income be dependent upon periodic congressional appropria- 
tions * * *, 

“Farmers must have enabling legislation to get needed bargaining power. 
We are asking Congress for nothing more than was long ago legally given to 
business and industry and has partially been granted to labor. The program 
must provide safeguards to assure an adequate supply of food and clothing. 
Consumers, small businessmen and labor, we believe, will support adequate farm 
programs when they realize that their interests have been considered and pro- 
tected and that farm families are entitled to the same economic rights provided 
under law to other groups. , 

“These bargaining power tools should be assured to farmers administering 
their own programs * * *. 

“Farm price and income goals: The primary objective of farm income improve- 
ment programs should be an income of family farmers from their labor, capital 
investment, risk and management comparable to and at a parity with the return 
for those factors in other segments of the national economy. We shall continue 
to urge the most rapid possible progress toward raising farm-gate prices and 
farm family income to the parity level. 

“The concept of income parity in Federal farm legislation should be preserved 
as the major measuring stick of the program. We do not view the parity goal 
as a special favor or privilege for farm people. Moreover, we shall oppose the 
use of bargaining power programs for profiteering at the expense of the con- 


sumer by raising administered prices above the parity income equivalent 
level * * *, 


“2. Farmer-managed commodity marketing 


“We urge enactment of such new and amended Federal legislation as may be 
required to enable the producers of a commodity jointly to establish and operate 
marketing facilities and institutions for selling, grading, advertising, storing, 
transporting, processing, and assembling farm commodities and their products 
and to bargain collectively with a view to entering into contractual relations 
with existing firms with respect to the above functions and for the stipulation 
of prices, volume, shipping dates, type of transportation, grades, and sizes. 
Such authorized activities must be of sufficient scope to enable farmers who 
produce the commodities to set farm prices within a framework of consumer 
safeguards established by Congress. Needed legislation includes at least the 
following: 

““(a) Make producers of more commodities eligible to use marketing orders 
and require the U.S. Department of Agriculture to provide the technicai services 
required by producers to prepare and process their briefs for public hearings on 
proposed marketing orders ; 

.“(b) Authorization and promotion of industrywide bargaining cooperatives of 
producers ; 

“(c) Specific exemption of farmers’ marketing and bargaining cooperatives 
from the application of the antitrust laws; 

“(d) We welcome and commend the action of the Governor of Wisconsin for 
initiating positive action to establish a nationwide dairy marketing association 
controlled by milk producers. We shall support enactment of necessary Federal 
legislation required to facilitate this worthwhile development; and 

“(e) Facilitating or authorizing legislation required to establish other types 
of producer-controlled and -operated bargaining power programs as may be de- 
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veloped for use with different commodities, in conjunction with, or to supersede, 
farm income improvement programs operated by the Federal Government. 
“3. Strengthen farmer-owned business institutions 


“We continue to urge adoption of positive and constructive new and amended 
legislation to encourage and facilitate the expansion, consolidation, and extension 
of farmer-owned supply, service, and marketing cooperatives and other jointly 
owned business enterprises. This should include at least the following: 

“(a) Strengthen and improve the services and resources of the banks for 
cooperatives ; 

“(b) Significant expansion of the technical research and services of the Farmer 
Cooperative Service of the Department of Agriculture; 

“(c) Establishment in the U.S. Department of Agriculture of a Farm Coopera- 
tive Credit Agency, similar to the Rural Electrification Administration, that 
would be authorized and directed to make direct Government loans to newly 
organized and existing institutions jointly owned by farmers, where required, 
to supplement financing available from the bank for cooperatives for purpose of 
financing the building, purchase, and consolidated management of facilities 
for the storage, processing, and marketing of farm commodities and the purchase 
or manufacture of farm supplies and services. Such loans should be made 
available in amounts up to 100 percent of the cost of such facilities at an interest 
rate of not more than 2 percent per year. An eligibility requirement for such 
loans should be the development and presentation by the farmers’ association 
of an operation and management plan incorporating optimum scale for each 
operation in respect to improving technology and potential market developments. 
We are convinced that a new agency and program of this type is necessary for 
the practical and successful operation of marketing order and marketing quota 
programs and similar bargaining power devices in relation to many or most 
commodities. The Farmer Cooperative Service should be transferred to the 
Farm Cooperative Credit Agency when it is established.” 


Mr. Kenrretp. I thank you very much, sir. 

Senator Younc. You make a very good case for the cooperatives. 
I may say that the cooperatives have done a lot of good for the farm- 
ers of ourarea. Is that all? 
* Mr. Kenrievp. Yes. 

Senator Younc. Thank you. The next witness is Mr. Joseph 
Parker, representing the National Grange. 


STATEMENT OF JOSEPH 0. PARKER, LEGISLATIVE CONSULTANT, 
NATIONAL GRANGE 


Mr. Parker. Mr. Chairman, the Grange appreciates this opportu- 
nity to present its views on S. 2014, a bill to amend the Capper- 
Volstead Act. 

As we understand the situation, this bill is an outgrowth, at least 
in part, of the decision in the lower court in United States v. Maryland 
and Virginia Milk Producers’ Association (167 F. Supp. 45, 168 F. 
Supp. 880), in which it was held that the manner in which the assets 
of a certain dairy or dairies were acquired by the defendant coopera- 
tive contravened the antitrust laws. The lower court found that the 
acquisition was entered into with the intent and purpose of restrain- 
ing trade. 

The entire field of antitrust law is difficult because of the constant 
necessity of applying the sweep of broad statutory language to factual 
situations which are usually complex and involved. This makes it 
impossible and dangerous to attempt to generalize. 

The Sherman Act, which has now been in force well over a half 
century, was enacted after a legislative battle which in itself occu- 
pies many volumes. The law has been both vigorously attacked and 
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defended over the years. Much has been written about it yet its text 
remains virtually unchanged. Probably no law which has been the 
subject of so much controversy over the years has a comparable record 
of remaining so free from change. 

It is hardly necessary for any representative of the Grange to elabo- 
rate on the ie and consistent policy of the Grange in “opposition 
to monopolistic practices or restraints of trade. The Grange’s history 
in this matter is long and distinctive, and its consistent and persistent 
efforts to preserve opportunity and to promote or develop opportuni- 
ties for effective and constructive competition, even though it has many 
times recognized the necessity of certain restraints on ruthless or 
destructive sort of competition is its guiding principle in its consider- 
ation of this bill before this committee. 

The Grange is not, therefore, asking for any special advantages or 
exemptions for agricultural producers in the matter of the acquisition 
of competing facilities not accorded to others. 

On the contrary, the Grange seeks only to preserve and support the 
right of producers to organize into cooperative associations and to so 
conduct their affairs that they will be able to compete on an equal 
footing with other groups which can more readily pool the resources 
and centralize management of their enterprises and thereby acquire 
greater bargaining power and administrative effectiveness. By ena- 
bling « cooperatives to more effectively compete with other kinds of 
distributive facilities, free enterprise upon which our economic system 
is based will be furthered. 

We believe that the present trend toward larger and larger distribu- 
tive organizations with their greater economic power—even though it 
may result in some efficiencies and some improvement of services to 
consumers of agricultural products—may, nevertheless, give rise to 
some dangers of which we must all be aware. 

We would not meet these dangers by simply attempting to impose 
ceilings over their operations. On the contrary, we believe that they 
should be met by making every necessary effort to preserve the right 
for producers themselves, through cooperative effort to compete when- 
ever and wherever competition can be effective in producing increased 
income for farmers, or improved service to consumers, or any legiti- 
mate combination of the two. 

It is in this light that we have considered the pending bill. We 
should point out, however, that our opportunity to consider the pro- 
pores measure has been limited. We had not anticipated that it would 
taken up during this session of the Congress. 

Consequently we have not had an opportunity to have this question 
thoroughly considered by the various State and subordinate granges. 

Inasmuch as the decision of the court which probably served as a 
basis for the pending measure is now pending before the Supreme 
Court of the United States, we are of the view that further considera- 
tion of this legislation should be deferred so that the issue can be care- 
fully analyzed in whatever light the final decision may throw upon the 
scope of existing law. 

If and to the extent that such decision should indicate the need for 
further legislation to provide for producers and their cooperatives to 
have the rights and privileges accorded to others fairly to acquire such 
competing ‘facilities as may be needed to distribute agricultural prod- 
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ucts, then the Grange will vigorously urge adoption of appropriate 
legislation. 

We would not, however, seek legislation for the purpose of enabling 
producers or any other business or corporate structure to acquire com- 
peting facilities for the purpose of destroying competition or to re- 
strict the marketing processes, or to create a monopoly in restraint of 
trade. 

To do so the Grange feels would be contrary to its purpose and 
would violate the legitimate rights of Americans that it seeks to serve. 

Neither do we believe that the best interest of farmers and their co- 
operatives would be served if recognition is not given to the difference 
between obtaining the privilege to organize and to function coopera- 
tively so as to compete equitably with other forms of business organi- 
zations and the privilege of being completely free to acquire or to 
eliminate competing facilities regardless of the consequences that such 
elimination might have upon competing forms of business, other farm- 
ers, and the public generally. 

In our opinion the bill before the committee should have further 
study in order to determine its full implications. Its language is very 
broad and may go too far—farther than may be necessary, particularly 
after the issues in the pending case have been finally resolved. 

We recognize that if privileges or exemptions from the antitrust 
laws which are sought to overcome a disadvantage in bargaining power 
go farther than is necessary or go so far as to open up areas which 
would create possibilities of abuse or disservice, almost inevitably such 
srivileges if granted would ultimately be taken away and supplanted 

y restrictions which might be punitive and overdrastic. 

For these reasons, we believe that the interests of all may be better 
served by deferring action on this measure until it can be given careful 
study which it desires, and review in the light of the scope of present 
law as it may be determined by the Supreme Court. 

Senator Youne. Thank you, Joe, for your unusually good analysis 
and statement. 

Mr. Parker. Thank you, Mr. Chairman. 

Senator Youne. I would like to have placed in the record two tele- 
grams I received from North Dakota creameries, together with a letter 
addressed to Senator Allen J. Ellender of this committee from Paul 
Batcheller, president of the Zip Feed Mills of Sioux Falls, S. Dak. 

(The documents referred to follow :) 


GRANVILLE, N. DAK., July 31, 1959. 





Hon. Senator MILTON YoOuNG, 
Washington, D.C.: 
Vote no on H.R. 7391, also 8S. 2014. 
LYLE WEIsT, Granville Creamery. 


Ruesy, N. DaK., August 11, 1959. 
Hon. MILtron R. Younae, 
Senate Office Building, 
Washington, D.C.: 

We strongly urge that you do not report S. 2014 as written out of committee. 
We thank you for your help. 
MILTON NIELSEN, 
Owner, Rugby Creamery. 
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Zire FEED MILLS, 
Sioux Falls, 8S. Dak., August 12, 1959. 
Hon. ALLEN J. ELLENDER, 
Chairman, Senate Committee on Agriculture and Forestry, 
Senate Building, Washington, D.C. 


DEAR SENATOR ELLENDER: Just a line regarding Senate bill No. 2014. I 
certainly hope that your committee does not give a favorable report on this 
bill. 

We are at the present time operating in competition with four large co-ops, 
and are at the present time faced with having two build feed mills in our town. 
They have both approached us with the statement that they would buy our 
mill but in case we do not sell, they are going to build. 

With the advantage they have in not paying Federal income taxes, it cer- 
tainly seems that they should not be given the advantages set forth in this bill. 

Sincerely yours, 
PauL BATCHELLER, President. 


STATEMENT OF E. M. NORTON, SECRETARY, AND M. R. GARSTANG, 
GENERAL COUNSEL, NATIONAL MILK PRODUCERS FEDERATION 


Mr. Norton. I would like to have with me, Senator, Mr. Garstang 
who is our general counsel. 

On behalf of the dairy farmers and the dairy cooperative associa- 
tions represented through the National Milk Producers Federation, 
I want to express first our appreciation for the privilege of appear- 
ing before this committee in support of legislation to clarify the 
status of farmers’ agricultural cooperatives under the antitrust laws. 

I would like to read, Mr. Chairman, a motion of our executive com- 
mittee made on May 25 of 1959, and of our board of directors, made 
on the 26th of May 1959, which states that : 

“Tt was agreed that the Federation would support legislation, such 
as S. 2014, which would clarify the provisions of existing law pro- 
viding cooperatives protection from unwarranted action under the 
antitrust laws.” 

That is our authority to proced with these hearings and with the 
bill. I would like to hand you a revised edition of S. 2014, Mr. 
Chairman. We have not had time to present it to you before today. 
If it can be of any help to the committee we would appreciate the 
committee’s using the revised draft of the bill. I would like to have 
the contents of this revision remain off the record so that it doesn’t 
become an official stand of anyone. We merely present this revised 
draft for the committee’s use only. 

The federation is a national farm organization representing ap- 
proximately half a million dairy farmers and some 800 dairy coop- 
erative associations which they own and operate. 

Some of these cooperatives are bargaining associations and serve as 
agencies through which farmers can bargain as a group for the sale 
of milk to the milk companies which process and distribute it to con- 
‘sumers or manufacture it into dairy products. 

Without such associations, farmers have no bargaining power and 
are in the position of having to take for their milk whatever price 
the dairy companies may choose to pay. 

In addition to providing a measure of bargaining power with re- 
spect to prices, the bargaining cooperatives check the butterfat tests 
and weights of the milk sold by their members, thus eliminating the 
possibility of inaccurate tests and weights. 
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Without cooperative associations, most farmers have no adequate 
means of testing the correctness of the weights and butterfat tests 
assigned their milk by the purchasing dairy company. 

Other dairy cooperatives are manufacturing units. These are 
simply groups of farmers who, instead of selling their milk as a raw 
product, have organized cooperatively and are engaged inthe business 
of manufacturing their own milk in their own plant, at cost, in order 
to sell it in the form of finished dairy products. 

In still other dairy cooperatives, farmers process their own milk in 
their own plants at cost and distribute it to consumers as fluid milk. 

When farmers manufacture their own milk into dairy products, or 
process and distribute it as fluid milk, they are in competition with 
powerful dairy companies engaged in the same business. 

More significant 1s the fact that they thus provide a yardstick for 
measuring processing margins and provide a brake on middlemen’s 
excessive profits. There is a strong tendency to keep processing 
margins within reasonable bounds, because when they become too 
excessive farmers can and do set up their own plants to do their own 
processing through their own cooperatives. 

The very fact that farmers can organize a cooperative is, in itself, 
a deterrent on excessive processing profits. 

It requires only a moment’s reflection to see that while agricultural 
cooperatives have been, and are, a powerful factor in helping farmers 
improve their own position, there is a conflict of interest with the 
dairy companies to whom they sell milk, or with which they compete— 
at. least from a short-term point of view. 

The opportunity for processors to make large profits is greatest 
when farmers are disorganized; when there are no checks on the accu- 
‘acy of weights and tests; and when there is no regulating influence 
on the margins that can be taken between the prices farmers receive 
and the prices consumers pay. 

Senator Youne. Would you mind a question at this point? About 
how much do the farmers in this community receive for a quart of 
milk and how much do the consumers have to pay ? 

Mr. Norton. I have the tables here. I did have the tables all worked 
out, Senator, on that information. 

As I recall it is about 10.4 cents nationally a quart for milk received 
by the farmers compared with the street. price of around 25 cents. 

Senator Youne. That is a pretty wide spread. 

Mr. Norron. It is a pretty wide spread, that’s right. 

Senator Youne. I pay 30 cents a quart in my apartment, but that 
is from a vending machine. 

Mr. Norton. Powerful dairy processing companies have bitterly 
fought farmers cooperatives, and their intense opposition to the pend- 
ing legislation comes as no surprise. 

The committee is well aware of the fact that there is going on in 
this country and has been for several years, a tremendous concentra- 
tion of the dairy industry in the hands of a few giant nationwide dairy 
companies. 

National Dairy Products Corp., for example, has recently reported 
total sales for the first 6 months of 1959 of $738.9 million, an increase 
of $16.4 million over the same period in 1958. National Dairy Products 
Corp.’s Washington divisions are Chestnut Farms and Sealtest 
Southern. 


: 
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These units are opposing this legislation and crying loudly that it 
would permit farmers to develop a monopoly. As of 1957, National 
Dairy had acquired 15.2 percent of total U.S. dairy retail sales. 

I might add there that it was brought out that 10 percent of the 
market is now held by Embassy Dairy, and when we started this 
testimony Embassy was not the case we wanted to talk about. We 
wanted to talk about all cooperatives, but Justice made a point of 
singling out Embassy, who are located in the city, as the one case 
In point. 

They talked a great deal the other day as I heard them about the 
10 percent that was going to create a monopoly in this market, and 
I would like to point out to them that National Dairy now owns 30 
percent of this-market or controls it, and if we have a guideline of 
10 percent cooperatives but 30 percent or more for private handlers, 
this percentage does not seem to make much sense. It seems to apply 
to who has the 10 or the 30 percent. 

On the basis of figures published by the USDA it appears that 39.9 
ercent of total retail dairy sales in 1957 were handled by six major 
airy companies. These were National Dairy, Borden, Foremost, 

Carnation, Beatrice, and Arden. 

In a period of only 7 years the control of the total market by these 
6 companies increased 9 percentage points from 30.9 in 1950 to 39.9 
in 1957—an increase of about 30 percent. 

The significance of these figures is that they represent a share of 
the total market, not just increased sales. This means that for each 
percentage point that these companies have increased their share of 
the total market, the share of someone else has been decreased by a 
corresponding amount. 

We believe a substantial part of this loss has been sustained by the 
smaller independent dairies. Many small businessmen have been 
misled into believing that cooperatives are the source of their trouble. 
If they would only take the time to look into the facts, they would soon 
discover that the giant corporations have not only taken their business 
but at the same time have cleverly diverted attention away from 
themselves as the culprit by attacking cooperatives. 

An example of how large, well-financed companies can squeeze out 
smaller independents in the ice cream business is the trade practice 
of supplying cabinets, painting stores, and loaning money to retail 
outlets stocking the products of the larger company. 

Cases attacking this practice by the FTC were recently dismissed 
by a hearing examiner. If this decision stands, this practice will 
surely be continued to the competitive disadvantage of the independ- 
ents. The hearing examiner’s report shows that National Dairy had 
almost $18 million invested in cabinets. Smaller companies cannot 
meet this type of competition. 

In talking about the H’mbassy case again here, and reminding you 
that there were almost $18 million invested in these ice cream cabinets, 
I am wondering, if Embassy must be divested from Maryland and 
Virginia, who else but these big companies can buy this dairy? 

There is no individual who is going to put $4 or $5 million into a 
dairy plant. The FTC cases show that, of 9 companies that were 
under investigation, National spent in 1955 $3,468,000 for ice cream 


cabinets; Beatrice, $2,800,000; Carnation, $1,175,000. Now if this 
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examiner or any one in the Department of Justice has ever been in 
the ice cream business and they would dismiss this as not being in 
restraint of trade, Senator, they just haven’t been in the ice cream 
business. 

The one way to get ice cream business is put an ice cream cabinet 
in somebody’s store, and they will be sure to have it. And the little 
fellow who is peddling ice cream in your town and mine out in the 
Midwest must have this kind of financing, and this is not in restraint 
of trade according to the Federal Trade Commission, and the cases 
were dismissed by the Federal Trade Commission. 

In the face of this trend toward constantly increasing concentration 
in the hands of a few very powerful dairy companies, what are the 
cooperatives to do? 

They have no choice except to go along with a tide which they can- 
not stem. Our people believe—and we are being so told by speakers 
who are trained and experienced in this field—that if cooperatives 
are to survive as a part of our agricultural system, they must attain a 
size which will enable them to keep abreast of the trend toward big- 
ness. Unless they do attain size comparable to the dairy companies 
with which they deal, then their ability to bargain effectively or to 
compete effectively will have been lost. 

In this day and age when not only our own economy but that of 
other industrial nations as well is characterized by highly organized 
economic groups, it would surely be shortsighted not to permit 
farmers to develop effective cooperative organizations. 

The Department of Agriculture itself, as the agency which ad- 
ministers the policy of Congress to encourage farmers’ cooperatives, 
has urged cooperatives to unite and to expand into larger, more effi- 
cient, and more effective units. 

The Secretary of Agriculture in a recent speech before the Ameri- 
can Institute of Cooperation advised farmers to build their coopera- 
tives bigger in membership, bigger in resources, bigger in research, 
and bigger in services rendered. 

But how are they to do this if the Department of Justice is going 
to tear down everything that the farmers build ? 

Thus we have two Government agencies working toward opposite 
goals—the Department of Agriculture endeavoring to carry out the 
policies of Congress to utilize farmers’ cooperatives effectively as a 
part of our agricultural system—and the Department of Justice seek- 
ing to destroy them. 

That is why we need this legislation—to keep the Department of 
Justice off the backs of the farmers until they can build their coopera- 
tive organizations a size and strength sufficient to enable them to be 
effective in today’s big business economy. 

There is a long history in Congress of legislation to encoura 
farmers to improve their position by organizing and operating their 
own cooperatives, and the policy of Congress in this respect is well 
established. 

To mention just a few, the Capper-Volstead Act was passed in 
1922, the Agricultural Marketing Act in 1929, and there have been 
many enactments relating to Farm Credit Administration, including 
the recent legislation to enable the banks for cooperatives to retire 
their Government capital. 


NNER 
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That cooperatives have not abused the powers that have been given 
them, and that they have justified the confidence placed in them by 
Congress, is amply attested by the fact that this policy of encourage- 
ment has been consistently maintained in Congress for some 40 years 
or more. 

Farmers’ cooperatives are needed as much or more today as they 
have been in the past. They have been an important factor in the 
past, and they offer hope for the future. 

The tremendous contribution which they have made and can con- 
tinue to make to American agriculture is well stated by the Secretary 
of Agriculture: 

It would be almost impossible to overestimate the value of farmer coopera- 
tives—they are economically, socially and spiritually sound. 

Farmer cooperatives are free enterprise, 
he said, 


a part of our private capitalistic system, they are democracy in action, and 
provide the vehicle whereby the individual farmer can join with his neighbor to 
gain the advantage of volume and market strength without sacrificing his 
independence. Cooperatives are the self-help tools that allow farmers to com- 
mand the strength necessary to compete in our big business economy. 

All that we are asking for, in this legislation, is the privilege of 
growing until we have attained the strength necessary to compete in 
a big business economy—a position that already has been attained inso- 
far as the large dairy corporations are concerned. This of course is 
exactly what the large processing corporations do not want, and they 
are opposing this legislation with all the strength they can command. 

There is being raised against this legislation, just as there was raised 
against the Capper-Volstead Act, a great hue and cry that farmers 
will, if given an opportunity to grow, monopolize the whole food 
industry. 

Time has demonstrated beyond any question that there was no 
foundation for these wild fears expressed at the time the Capper- 
Volstead Act was passed by Congress. There is no sound basis for 
them now. 

It is most important that the committee bear in mind who it is that 
is opposing the bill and raising these fears—and why. Primarily we 
believe the opposition is coming from handlers and processors who 
would stand to gain financially if farmers were disorganized, if raw 
agricultural commodity prices were lower, and if processing margins 
were higher. 

It is opposed by the Department of Justice which has a long history 
of anticooperatve actions so unreasonable and so drastic at times that 
ais ress itself has had to step in on more than one ocqgsion to stay its 
rand. 

It is opposed by some parts of the metropolitan press which has 
seized upon its short-term sensational news value without regard to 
the long-term benefits resulting to the readers from an agricultural 
policy which, by limiting the middleman’s profits, plays a very impor- 
tant part in keeping consumers’ prices within reasonable bounds. 

These same newspapers that cry that the farmers cannot expect to 
have the Secretary of Agriculture alone decide the fate of cooperatives 
do not tell the public that many businesses are regulated by the agency 
best able to understand their needs and objectives. 
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The Comptroller of the Currency passes on mergers of national 
banks, and transportation and communication are regulated by agen- 
cies especially qualified in these fields. Why is it not equally sound 
that the Department of Agriculture should determine the extent to 
which farmers’ cooperatives may expand their operations? 

We are unable to understand why it is so wrong in the eyes of the 
Washington press for farmers to want to strengthen their coopera- 
tives, when these same people contend that it is entirely all right for 
the Washington Post to buy out the Times Herald and thus set itself 
up as the sole morning newspaper in the Washington area. 

Doesn’t this control tend to monopolize the newspaper business? 

We have no criticism of that transaction nor of any other which 
results in efficiency and better service, but we do insist that farmers’ 
cooperatives also be permitted to effect efficiencies and expand their 
services. 

Since the passage of the Capper-Volstead Act in 1922, farmers’ 
cooperatives in the agricultural field have been reasonably successful, 
as Congress intended them to be and they have made a valuable con- 
tribution to our agricultural economy. 

But even in this field, their growth has not been alarming nor 
monopolistic, and they have neither achieved nor sought unreasonably 
high prices. 

Although prices received by farmers through their cooperatives 
have been sekhect to the supervision and control of the Department 
of Agriculture under section 2 of the Capper-Volstead Act, in actual 
practice it has never been necessary to use this section. 

This country is so large and its agricultural resources are so great 
that cooperatives could not have achieved sufficient control of the 
market to unduly enhance prices, even if they had desired to do so. 

But cooperatives have not sought unduly high prices. Basically 
they have taken the position that prices should be at a level which 
would reflect to the farmer a fair return for his labor, taking into 
account the investment and risk involved. 

Consumers have no right to enjoy food at prices which do not pro- 
vide reasonable compensation to farmers any more than they have a 
right to enjoy industrial products made with sweatshop labor. Hour- 
y returns for the labor of dairy farm operators, as reported by the 

epartment of Agriculture, have been substantially under $1 per 
hour for several years. 

That cooperatives have not sought unduly high prices is not an 
idle statement. 

During the last war, when butter prices were getting high, we re- 
quested the Department of Agriculture to authorize additional im- 
ports for the purpose of holding the prices in line. 

Although farmers’ marketing cooperatives handle, in one way or 
another, a substantial volume of the agricultural commodities pro- 
duced on American farms, the volume of retail business done by 
cooperatives is relatively small. 

For example, in the case of fluid milk, the Farmers Cooperative 
Service reports (USDA General Report 54, January 1959) : 

Most of the cooperatives were relatively small business enterprises, especially 
when compared with major milk dealers in metropolitan markets. * * * In total, 


they packaged approximately 3 billion bounds of milk, or about 6 percent of the 
U.S. nonfarm fluid milk consumption. 
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There is attached a table showing the share of the total retail 
market in dairy products handled by four nationwide dairy corpora- 
tions as compared with the share of the market handled by four of 
the leading dairy cooperatives. 

The four dairy corporations are Nationa] Dairy (Sealtest), Bor- 
den, Foremost, and Carnation. The four cooperatives are Dairy- 
men’s League of New York, Land O’Lakes of Minneapolis, United 
Dairymen of Seattle, and Challenge of Los Angeles. 

As of 1956, the share of the market handled by the four dairy cor- 
porations was 32.28 percent compared with 4.90 percent of the four 
cooperatives. Thus, the dairy corporations were on the average more 
than six times as large as the cooperatives. 

National Dairy alone controlled a share of the market three times 
as large as the combined shares of all four of the leading coopera- 
tives. 

Significant also is the fact that during the years shown—1949 to 
1956—the share of the four dairy corporations steadily increased 
from 26.09 in 1949 to 32.28 in 1956 while the four cooperatives showed 
a slight decline. 

During the period 1950-51 to 1956-57, the total number of all 
farmers’ marketing cooperatives declined from 6,507 to 6,267, Farm- 
er membership in marketing cooperatives during the same period 
remained relatively steady at 4.1 million members (USDA General 
Report 60, June 1959). 

All of these things it seems to us point in the same general direction 
and indicate that the large, nationwide corporations are steadily in- 
creasing their concentration of power while the smaller independents 
are losing ground and the cooperatives are hard pressed to hold their 
own. 

At the same time, the large corporations have been quite successful 
in diverting attention away from themselves by crying wolf against 
the farmers, and many small businessmen have been misled as to 
where their danger lies. 

The absurdity of the bitter attacks made on cooperatives by hard- 
ware merchants and retail grocers, for example, is made evident by 
the following facts: 

The 1954 Census of Retail Trade shows only 77 cooperative retail 
hardware establishments in the United States, an average of less than 
2 to a State. The percentage of the total retail hardware trade 
handled by the cooperatives was only three-tenths of 1 percent. 

The percentage of retail trade handled by cooperative groceries was 
also less than 1 percent. Contrast this with the $17 billion of chain- 
store sales in 1957 out of a total market of $46 billion. A. & P. alone 
had sales of over $4 billion, and in 1958 this was pushed up to $5 billion. 

We have asked in this legislation that the Department of Agricul- 
ture be designated as the agency to supervise the growth of farmers’ 
‘cooperatives, rather than the Department of Justice. 

As we have indicated, the Department of Agriculture is the agency 
most knowledgeable in the field of farmers, farm policies, and agricul- 
tural cooperatives, and it is the agency selected by Congress to carry 
out other congressional policies relating to farmers’ cooperatives. It 
is entirely fitting and proper that it should be in the agency to encour- 
age cooperatives to keep pace with the trend toward bigness and also 
the agency to supervise their growth to assure that no excesses occur. 
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There are very real reasons why we do not want the growth of 
farmers’ cooperatives controlled by the Department of..Justice. 

As we have stated, the Department of Justice has a long history of 
anticooperative action, and this is not the first time that the coopera- 
tives have had to appeal to Congress for relief. 

The first experience of dairy cooperatives under the antitrust laws 
was a most unhappy one. After the passage of the Sherman Act and 
the adoption of similar statutes in some of the States, antitrust actions 
were brought both in the States and by the Department of Justice 
against cooperative leaders. 

These leaders were substantial and respected men in their commu- 
nities, prominent in agricultural and civic affairs, whose only offense 
was that they sought to better the welfare of themselves and their 
neighbors by organizing farmer cooperatives. 

Some of them were arrested and taken from their farms in the middle 
of the night and thrown into jail. 

As far as we know, all of these prosecutions failed, thus indicating 
that they were not well founded. Nevertheless, the men and their 
cooperatives were put to humiliation and shame and to the expense 
of defending the cases. This policy of the Department of Justice did 
tremendous harm to the early development of farmers’ cooperatives by 
creating doubt as to their legality. 

The following paragraph is taken from the historical report on a 
dairy cooperative : 

Like so many other cooperative associations, the Twin City Milk Producers’ 
Association did not escape the sharp edges of that instrument so often used by 
those opposed to cooperative interests, namely indictments under the antitrust 
laws. During the very first year of the association’s existence members of the 
executive committee were indicted, purportedly, because they represented the 
farmers for the purpose of selling their milk collectively. After being under 
indictment for nearly 2 years, the case against these men was thrown out of 
eourt when it was brought up for trial. 

Senator Calder made the following comment in the Senate debate 
on the Capper-Volstead Act (62 Congressional Record 2217) : 

The uncertainty of the legal status of farm organizations which conduct busi- 
ness in a collective way has had a paralyzing effect on the efforts of men and 
associations who are brought together so that they may more economically and 
efficiently administer their affairs. In some sections of the country, I am in- 
formed, officers and members of such organizations have been arrested, indicted, 
and even thrown into prison. 

The situation became so bad that Congress itself intervened by 
writing into Department of Justice appropriation acts the following 
proviso: 

Provided, further, that no part of this appropriation shall be expended for 
the prosecution of producers of farm products and associations of farmers who 
cooperate and organize in an effort to and for the purpose to obtain and maintain 
a fair and reasonable price for their products. 

During the 14-year period from 1913 to 1927 the Congress on 16 
different occasions passed legislation to protect farmers from prosecu- 
tion by the Department of Justice by forbidding the use of appro- 
priated funds for that purpose. 

Congress had become so concerned over the attitude of the Depart- 
ment of Justice toward farmers’ cooperatives that restrictions on its 
appropriations were continued for many years even after the passage 
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of section 6 of the Clayton Act in 1914 and the Capper-Volstead Act 
in 1922. 

More recently, the Department of Justice has brought four succes- 
sive antitrust actions against one of our member dairy associations. 

Three of these cases failed completely. In one of them, the court 
sharply criticized the Attorney General for having brought a criminal 
charge, with all of its implications, against a farmers’ organization on 
issues of such doubtful substance that they should more properly have 
been litigated in a civil action. 

In the fourth case, the charges of monopoly also failed, but the 
court sustained a charge based on the acquisition of a dairy plant. 
This decision has been appealed. 

The bringing of such cases, even though they are won by the 
farmers, results in tremendous losses to the farmers and their coopera- 
tives in the form of money and time and particularly in the form of 
impaired goodwill. The harm that is done through public misunder- 
standing of the issues involved in such cases is hard to estimate. 

In the light of this history, it surely is not unreasonable for us to 
request, or for the Congress to grant, that the growth of farmers’ co- 
operatives should be controlled through the Department of 
Agriculture. 

We urge you most earnestly to report legislation which will enable 
farmers’ cooperatives to attain sufficient size and strength to compete 
effectively in today’s big business economy. 

I would like to make some comments about the Department of 
Justice testimony that was given I believe last week: 

On page 3 of Mr. Bicks’ statement he said that a cooperative would 
buy up all marketing outlets in an area. 

Now this just can’t be so if this bill were passed that the co-op 
would buy up all the marketing outlets in the city. There is. no 
co-op of farmers that has the money to buy all the outlets of milk. 
In addition to those who are not going to sell, any farmer can start 
a bargaining association, and the reason we have two or more asso- 
ciations in a town—and by the way the city of Washington has four 
that deliver milk into this city. 

They have the Queen City Milk Producers, Capitol Milk Producers, 
the Valley of Virginia, and Maryland and Virginia, so this is no closed 
city for Maryland and Virginia. 

The reason we have these two or three co-ops in every city is 
because members of one group become dissatisfied with that group and 
they go out and start another, and this is the history of co-ops. 

You have your groups that sprout off from the main co-op that are 
perfectly capable, willing and ready and do start their own co-op. At 
page 9, Mr. Bicks states that roughly 45 percent of all farmers milk 
and cream processed into butter is manufactured in co-op plants. 

I think it is higher than that, and I am ndt sure where he got 
those figures, but I think it is more than that, and it is surprising to 
me that it is this small. 

Butter as you know is no longer a higher profit item, and most 
handlers just refuse to handle butter. Now what Mr. Bicks didn’t 
say is that a high-profit item, cheese, less than 25 percent of the na- 
tionwide sales are handled by cooperatives and 50 percent or more 
is handled by one company, Kraft ood Co., which is a subsidiary of 
National Dairy. He failed to bring that point out. 
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On page 11 he talked about— 


It is not a violation of the Sherman Antitrust Act or any other antitrust act 
for a Capper-Volstead cooperative to acquire a large, even 100 percent position 
in the market if it does it solely through those steps which require cooperative 
purchasing and cooperative selling. 

We are not asking in S. 2014 that any of these reasons be changed. 
If a cooperative is in violation legitimately of one of the antitrust 
acts, we are not asking that they be excluded for legitimate reasons 
from prosecution of this. 

If they conspire, if they set about to illegally capture a market, we 
don’t ask that they be excluded. All we are asking in S. 2014 is 
that if they do buy a facility, in itself that is not a prima facie case 
against the cooperative under the antitrust laws, and I think that is 
the distinction between our two views. 

Senator Youne. If I might be the Devil’s advocate for the moment: 
what harm would be done if we wait until after the Supreme Court 
takes action ? 

Mr. Norton. Even the solicitor for the Department of Agricul- 
ture, Senator, I thought was real kind to the Department of Justice 
in advocating that we wait. Yet on the other hand he recognized 
that we needed this law to clarify the present antitrust laws. We 
need this law now because if the present Zmbassy case goes through 
the Supreme Court, it becomes ruling case law and I think it is a 
point that many cooperatives are missing with this one. We have 
some cooperatives that are not for it and some that are lukewarm for 
S. 2014. But if this becomes a ruling case law from the Supreme 
Court of the United States, Justice is going to have a real field day. 
Justice knows and we know that the whole dairy industry in the 
cooperative field is run through and through with cases that are 
close to the facts of this one Maryland and Virginia case. 

This is not an exceptional case across the country. If they can 
win their point in the Supreme Court, we are just a little too late 
with the fire hose. They are going to have a good round of cases 
throughout the entire country. 

Senator Youne. Do you think there are many other cases like this? 

Mr. Norton. Yes, there are. 

Mr. Bicks made a great point about these 122 farmers that sup- 
posedly completely lost the market here in the city of Washington 
when Embassy was purchased. I would like to have Mr. Bicks as- 
sure me—these 122 farmers lost this market at a price, Senator. 
They didn’t lose the market exactly because they could have joined 
the cooperative and gotten the price that all the rest of the farmers 
in the area got. Or they could have continued to deliver their milk 
to Embassy at the same price as all farmers received. 

But because they could not market to Embassy without becoming 
a member of the cooperative, that in his opinion was a loss of the 
market. 

I want to get back to that for a moment. But I would like to have 
him file suit on every handler in the country who will refuse to buy 
milk from a farmer because such farmer is a member of a cooperative. 

You see this has to be a two-way street if it is a cause for action 
that the farmers can’t sell to a plant without securing a price above 
co-op producers in a given market, and such refusal of a co-op plant 
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to pay above the blend price is considered the loss of a market and 
therefore a cause of action, how about the handler that won’t give 
the farmer a market:because he is a member of a cooperative ? 

Senator Youne. You mean to say that a dairy won’t buy milk 
from an independent farmer ? 

Mr. Norton. No; I think that was his point. They will, but I 
think his point was that they lost a market at this price. 

Senator Youne. Are there cooperatives that refuse to buy milk 
except from 

Mr. Norton. No; the cooperatives generally pretty much will han- 
dle nonproducer milk. 

Senator Youne. That was my understanding. I never knew of a 
co-op that wouldn’t buy from anyone. 

Mr. Norton. I thought that was the point he was making. I may 
have misunderstood, but definitely what he was saying was that they 
had lost this market and at a price, and I think that is true. They 
did lose the market at a price, because this is the usual procedure that 
is used by many handlers. If it is the desire to keep a group of 
farmers in the milk business in the independent producer status, a 
handler will pay them 10 cents over the blend price for milk. This 
is 10 cents a hundred more than they could get if they belonged to 
the cooperative. They fail to realize that the reason this floor is 
under the market and the reason that they can get 10 cents over 
something is because the cooperative has held this floor there, and 
independent producers take advantage-of it. 

These Embassy independent producers did lose that market at the 
excess blend price because Embassy is not going to pay 122 farmers 
10 cents more a hundredweight for their milk than they are their own 
producers. They are just not going to do that. That market they 
did lose, but that very next day Mr. Ward, who sold the Embassy plant, 
took the 122 producer’s milk right over to Baltimore. I checked 
Friday and discovered that that milk is practically all back here in the 
city now. 

I think you could easily check the records on that, and I think you 
will find that all 122 farmers have drifted back into the city and are 
delivering their milk here now. 

Now whether they are getting 10 cents over the blend or the blend 
price I don’t know. But they didn’t lose their market. The impres- 
sion I got from the Department of Justice testimony was that 121 
farmers were completely out of business. They just didn’t have any 
»lace to go with their milk. Nothing could be further from the truth. 

hey didn’t fail to market 1 pound of milk. They didn’t have to 
destroy it at all. 

They had a market right over in Baltimore. I know this happened 
because the Baltimore manager had X hundred pounds of milk which 
he had to hassle with the minute they left Washington and went to 
Baltimore. This was in excess of the market needs in Baltimore. 

So there was no market loss at all here. ; 

I brought up this question before, Senator, but I would like to just 
highlight it again, and I think it is important when we talk about 
cooperatives having to divest themselves of the plants, through 
antitrust actions brought by the Department of Justice. 
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There are very few concerns in the country who are in a financial 
position to come in and buy these existing facilities except the larger 
companies, and if the Supreme Court case is won by the Department 
of Justice, I for the life of me can’t figure out any one except one of 
the large major dairy distributors that can afford to put the money 
down to buy this Embassy facility at cost, let’s say. Now if they 
want to sell it for one-third of what they paid for it, 25 percent of 
it, or 10 percent, then there is someone else interested in it, but this 
is going to be a real cost to the farmers around here if that happens. 

I don’t think there is any question about it, because the average 
individual just does not have the $4 or $4.5 million that they have 
to put up either partially or in time payments to buy this facility. 

This is a real loss to these dairy farmers. I think the main question 
you have, Senator, before you today is, Did Congress really intend 
for cooperatives to buy facilities when they passed the Capper-Volstead 
Act, the Sherman or Clayton Act, or didn’t they / 

If Congress did intend cooperatives to buy these facilities to aid in 
stabilizing their bargaining power, this legislation is greatly needed 
to clarify that intent of Congress. 

Now I think that specifically answers the question you asked me: 
Why can’t we wait until we go through the Supreme Court on this? 

To clarify legislation by lawsuits is just too costly to the public 
who are being sued, and it is a point | this point we have all com- 
»lained about too, not only in this type of action but in many others. 
et’s not clarify law by lawsuits. Let’s clarify the law by coming to 
Congress and asking that the law be clarified. 

To fail to pass this legislation will give the Department of Justice 
a full free clearance to proceed against all cooperatives. The legis- 
lative branch of the Government must perform its function and tell 
us what they intend. Don’t let us spend farmers’ money to clarify 
legislation by legal attack. This Congress has done everything it 
possibly can to raise farmers’ prices. 

If you fail to pass this legislation, you are giving all farmers 
another price cut. 

I think the Department of Justice here, Senator, is just merely 
probing to clarify this legislation. Mr. Bicks admitted that this was 
clarification that he was trying to make in this lawsuit. I think again 
that is a point a good many of the cooperatives are missing. 

They are using Maryland-Virginia as the big, bad wolf in this whole 
milk business because it is available here in the Capital as the starting 
point for newspapers, to point out all they think is bad about the 
cooperative movement. 

I think a lot of our cooperatives are missing the fact that Justice 
is merely attempting to derity this legislation. I would say this: 
That if Justice is not attempting to clarify this legislation and they 
are persecuting Maryland and Virginia, then this Congress should 
forthwith pass a money bill to reimburse Maryland and Virginia for 
the money they have spent for this persecution and pass this sug- 
gested clarifying law. 

I think in fairness to Justice we must assume they are trying to 
prove a point of law here. They can’t be just. out digging up bones 
and creating unnecessary expense. The Department of Justice asked 
the other day whether one case should require this law. 


NSN 
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From what I have said, I definitely think that this one case indicates 
and proves that this present law must be passed now. 

Thank you. 

Senator Youne. Thank you. 

Mr. Norron. Senator, I would like to put one other statement in 
the record here. It relates to testimony given by the Eastern Milk 
Producers Cooperative Association. 

There were some figures in their testimony that disturbed me a 
little when I heard them testify the other day. On page 5 they indi- 
cate by using the farmer cooperative seryice figures that a pre- 
dominance of bargaining cooperatives in the field of fluid marketing 
indicates the preference of dairy farmers for this bargaining type of 
association, and we picked out the figures and checked this with the 
Department of Agriculture, and the figures quoted do not truly reflect 
the number of cooperatives similar to Eastern because they include 
many cooperatives who own and operate plants as a substantial part 
of their business. 

Bargaining cooperatives which operate plants are counted in these 
figures as long as their plant activities do not exceed the volume of 
business they do by bargaining for the sale of milk to handlers, 
you see, 

So this statement is not correct. Of course, I think another thing 
here that Mr. York may have left the committee in doubt about, at 
least the record indicates as much, that I would like to clarify. He 
says that while the act requires proprietary dealers, as that rightly 
should, to pay members of bargaining cooperatives and independent 
producers the minimum prices specified in the orders, it permits op- 
erating cooperatives—and this would include for this particular one 
Maryland and Virginia, or Dairymen’s League or Mutual or several 
others that are in the Washington area—to pay any lower prices they 
choose to pay. 

I would like to point out to Mr. York that out of the minimum 
prices that are paid to the Eastern Producers he takes the co-op pay- 
ment, he takes his own salary, he takes a deduction for everything 
in running the Eastern Milk Producers, and these items are deducted 
from Eastern’s paid minimum price. He will find, I am sure, that 
many so-called processing co-ops in his area paid higher blend prices 
than Eastern co-op during the past years. This is a matter of record 
and can be proven. 

Now all cooperatives take out something to run their business, and 
they, like anyone else, have the same choice of taking from these 
minimum prices something to run their business. 

Mr. York just isn’t working for nothing. He must be getting paid, 
and his salary comes out of that minimum price paid to farmers. So 
this statement isn’t just as correct as it seems to be. 

Senator Youna. Thank you. 
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(The charts referred to follow :) 


Sales of 4 leading dairy corporations and 4 leading cooperatives as a percentage 
of the total retail cost of dairy products, 1949-56 














' 

Year |Retailcost!| Sealtest Borden Foremost | Carnation Total Co-ops 
ee a = ; aeons eionaele ai = 

| Billions Percent Percent Percent Percent Percent Percent 

1949_ $6.9 13. 01 8. 90 0.61 | 3. 57 26. 09 . 0 

50. 7.0 12. 95 9. 01 . 69 | 3. 66 25. 31 4.73 

5 8.0 12. 98 9.15 . 66 3. 72 25. 61 4. 42 

8.4 13. 58 9.14 . 92 3.79 27.43 4. 65 

8.2 15. 02 9. 66 1, 43 3. 88 29. 99 5.15 

8.3 | 14. 58 9. 36 2. 98 3. 73 30. 65 4.90 

8.8 | 14. 32 9. 20 4.41 | 3.74 31.67 4. 66 

9.2 | 14.71 9. 53 4.15 | 3. 89 32. 28 4.90 








1 Marketing and Transportation Situation—AMS-USDA July 1959. 
NoTE.—Percentages computed from sales figures obtained from annual reports. 


LIst OF APPROPRIATION ACTS CONTAINING CONGRESSIONAL RESTRICTIONS ON THE 
PROSECUTION OF FARMERS’ COOPERATIVES BY THE DEPARTMENT OF JUSTICE 


Act of June 23, 1913 (38 Stat. 4, 53). 

Act of August 1, 1914 (38 Stat. 609, 652). 

Act of March 3, 1915 (38 Stat. 822, 866). 

Act of July 1, 1916 (39 Stat. 262, 312). 

Act of June 12, 1917 (40 Stat. 105, 156). 

Act of July 1, 1918 (40 Stat. 634, 682). 

Act of July 19, 1919 (41 Stat. 163, 208). 

Act of November 4, 1919 (41 Stat. 327, 336). 
Act of June 5, 1920 (41 Stat. 874, 922). 

Act of March 4, 1921 (41 Stat. 1367, 1411). 
Act of June 1, 1922 (42 Stat. 599, 613). 

Act of January 3, 1923 (42 Stat. 1068, 1080). 
Act of May 28, 1924 (43 Stat. 205, 217). 

Act of February 27, 1925 (43 Stat. 1014, 1027). 
Act of April 29, 1926 (44 Stat. 330, 343). 

Act of February 24, 1927 (44 Stat. 1178, 1194). 


STATEMENT OF DOUGLAS H. DIES, WASHINGTON REPRESENTA- 
TIVE, FUNK BROS. SEED CO., BLOOMINGTON, ILL. 


Mr. Dies. My name is Douglas Dies, and I am at 1026 17th Street 
NW., Washington. I am appearing here on behalf of Mr. Eugene 
Funk, who originally had planned to be here and was unable to make 
the appointment. 

I will read his statement if I may- 

We wish to be heard and speak against the passing of Senate bill 
2014. This bill’s stated purpose is to make it clear that the many and 

varied farmer cooperatives * * * “may acquire facilities to carry 
out * * * (processing, preparing, handling, and marketing) activi- 
ties from whatever source * * 

However, the right of cooperativ es to own and operate, or acquire 
marketing facilities has long been permitted under present law. A 
recent court decision struck down a cooperative’s acquisition of such 
facilities because the acquisition deprived noncooperative members of 
a fair chance to market their products. 

The U.S. Department of Justice says that the bill “is unnecessary to 
accomplish its stated objective. In fact, it could seriously disadvan- 
tage many farmers’ competitive position.” 
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The Justice Department further states that— 


this measure would grant blanket immunity from the antitrust laws to farmers 
and/or associations of farmers and producers of other agricultural products. 

This immunity would cover not only all acquisitions, past and future, “for the 
purpose of collectively processing, preparing for market, handling, and marketing 
their products,” but also “the marketing and pricing activities, contracts, and 
practices of any such association or associations of agricultural product pro- 
ducers.” 

The Justice Department says further that “the bill might well en- 
able a cooperative to buy up all marketing outlets in an area and thus 
force all farmers—no matter what their petsonal preference—to join 
or be barred from getting their products to market. 

Moreover, the Justice ‘Depar tment says that one possible result, were 
this measure enacted, could be that an association or associations of 
agricultural product producers might be free to acquire retail distri- 
bution outlets with no basis for antitrust scrutiny. 

We feel that the apparent intent of the bill is to accord farmer 
marketing cooperatives complete immunity from the antitrust law. 
In our estimation it would create an injustice to many farmers or farm 
organizations. 

We are members of farmers cooperatives, we operate a private busi- 
ness, and we own and operate a farm. 

The farmers cooperatives, small business, and big business do not 
want laws enacted that w ill create an injustice. 

That is signed by Mr. Funk, president of Funk Bros. Seed Co., and 
they are out at Bloomington, Ill. 

Senator Youn. I have noquestions. Thank you. 

Mr. Dies. Thank you, sir. 

Senator Youna. The next witness is Mr. Rudy of Capitol Milk 
Producers Association. 

(No response. ) 

Senator Youne. Mr. Hoffman? 

(No response. ) 

Senator Youne. Mr. Brittingham ? 

(No response. ) 

Senator Younc. Mr. Millner?) What has happened to our witnesses 
here? 

Mr. Kollmansperger ? 

(No response. ) 

Mr. Hubbard? 

(No response. ) 

I guess all these witnesses were told they could appear this after- 
noon. 

Mr. Merrigan ? 


STATEMENT OF EDWARD L. MERRIGAN, COUNSEL, EMBASSY DAIRY 


Mr. Merrican. Thank you, Senator. I didn’t expect to be called 
until this afternoon. 

Senator Youne. I haven’t asked as many questions as is sometimes 
the case. 

Mr. Merrican. The other half of my statement should arrive in 
about the middle of what I am about to say. We have another supple- 
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mental statement to make here so it should arrive just about in the 
middle. 

My name is Edward L. Merrigan, and I am counsel to the Embassy 
Dairy here in Washington, which is owned and operated by the Mary- 
land and Virginia Milk Producers Association. 

I appear here by authority of the association and by authority of 
Embassy Dairy. 

My statement is entitled “Position of the Dairy Farmers of Mary- 
land and Virginia,” who are members of the Maryland and Virginia 
Milk Producers Association. 

For the past 12 years, the dairy farmers of the States of Maryland 
and Virginia, who are just as honest, hardworking, and law-abiding 
as any farmers anywhere in the world, have been subjected by the 
Antitrust Division of the Department of Justice to the most oppres- 
sive, unwarranted and crushing series of baseless criminal and civil 
prosecutions ever brought to bear upon any one segment of the 
American economy. 

The Department has concentrated this unremitting barrage of base- 
less, groundless “test cases” upon us, the little farmers who must work 
from dawn to dusk to gain the barest possible existence out of agri- 
culture, while the big corporations have run absolutely wild in their 
race to get bigger and bigger, without any restraint or harassment 
from the big business-minded Department of Justice. 

Because of our involvement in a two-sided appeal in the Supreme 
Court, in the fourth successive case the Department of Justice has 
thrust upon us in the last decade, we resolved not to testify on the 
pending legislation before this committee. 

However, the Justice Department, through a series of newspaper 
releases and extremely misleading statements in a letter it filed with 
this committee, under date of July 15, 1959, to say nothing of its testi- 
mony before this committee, has failed and refused to follow the most 
basic rules of propriety. And, when we were called upon by the press, 
day after day, to comment on these newspaper releases and quotations 
by the Department, and by those other witnesses who have picked up 
and run with those releases and quotations, and when we refused to 
do so, we believe the press and public of our community construed 
our silence to be acquiescence; with the result we feel our reputations 
and businesses have been damaged almost irreparably. 

Consequently, we have no alternative but to make the following 
statement of position to this committee, which has also been subjected 
to a campaign of vilification for having had the courage to try to help 
the farmers throughout the Nation in this struggle for their very 
existence, by means of a mere reaffirmation of law and congressional 
policy, as same have existed since 1914. 


THE 12-YEAR PERSECUTION OF THE FARMERS OF MARYLAND AND VIRGINIA 
BY THE DEPARTMENT OF JUSTICE 


Persecution No. 1: 1947—The Justice Department indicts the farm- 
ers of Maryland and Virginia, charging criminal price fixing in viola- 
tion of the antitrust laws. 

Senator Youne. What was the outcome of that ? 
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Mr. Merriean. In 1951, after more than 3 years of protracted, ex- 
tremely costly litigation, the United States Court of Appeals for the 
District of Columbia dismissed the case, holding in essence, and this 
was the essence of the decision : 

There was no proof of any conspiracy to fix prices, either wholesale or 
retail © °'%, 

During this first persecution, the lower court specifically criticized 
the Department of Justice for bringing charges against the farmers, 
as follows: 

In justice to all, it should be observed that there is no evidence that any of 
the defendants acted in bad faith or that any of the defendants was activated 
by any malevolent motive or pursued an evil design, or that any defendant 
engaged in any unethical practice, or in any manner oppressed either any com- 
petitor or the public * * * or that the consuming public or the competitors 
were in any way actually harmed or prejudiced. There is an honest difference 
of opinion between the Government and some of the defendants as to whether 
the course of conduct described was permitted by law. 

And, of course, “the honest difference of opinion” referred to was 
that the Capper-Volstead Act and the other statutes, such as section 6 
of the Clayton Act. 

The quotation from the court’s opinion concluded as follows: 

This question could well have been settled by a civil action without a criminal 
prosecution with all its implications. 

Persecution No. 2: 1955—Justice Department again causes the farm- 
ers of Maryland and Virginia to be criminally indicted, this time 
charging a criminal violation of the antitrust laws involving alleged 
price fixing at Fort Meade, Md. 

October 1956—U.S. court dismisses indictment before Justice even 
completes its case, holding the farmers’ practices are exempt from the 
antitrust laws, and— 

It appears * * * that the prices charged for milk intended for resale to the 
Government at Fort Meade were actually lower than those * * * for milk destined 
for resale to the general public. It may be said perhaps * * * that defendants 
are accused of conspiring to undercharge the Government. (145 F. Supp. 151.) 

This is something a little bit different from what usually goes on in 
Washington. * 

Persecution No. 3: 1955—Justice again indicts the farmers of Mary- 
land and Virginia, charging criminal violations of the antitrust laws. 
Apparently impressed with the injustice of a third criminal proceeding 
in light of the past failures and the growing annoyance of the courts, 
the Fuliie Department voluntarily dropped the third indictment. 

Persecution No. 4: This involves the /mbdassy case which has caused 
so much heat and confusion right before this committee. 

Senator Youne. Were there any other charges where conviction 
was had? 

Mr. Merriaan. There was no conviction. There were two criminal 
cases against Maryland and Virginia, one in 1947, which was dis- 
missed in 1951. There was a second criminal case in 1955, which 
went to trial, and the indictment was again dismissed against the 
farmers. The Government failed to prove its case again. 

In 1955 there was a third indictment which the Department volun- 
tarily dropped and didn’t even bring on to trial. So that is the back- 
ground out of which we have suddenly become the villains of the 
whole United States of America before this committee. 
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We have seen witnesses come before this committee condemning 
Maryland and Virginia from all over the United States, claiming that 
it is an outrage for this association to do this and to do that because 
the Justice Department has said we do it, whereas the plain simple 
truth is we just haven’t done those things, and the courts in the past 
xases have held and even two-thirds in the last case which I am going 
to talk about) there was no violation of law by this association. 

But, with regard to the Embassy Dairy situation specifically, Sena- 
tor, in 1954, the farmers desired to purchase Embassy Dairy in Wash- 
ington, D.C. as a marketing outlet for the sale of their own milk in 
competition with the large milk distributors in this area, including 
National Dairy Products Corp. 

National Dairy Products had theretofore acquired and merged 
six or seven independent dairies in the Washington area into one 
operation under the names “Sealtest” or “Chestnut Farms.” 

Other milk distributors such as High’s and Harvey Dairy, acted 
as sales outlets for other substantial dairy farmer cooperatives in 
competition with the farmers in the Maryland-Virginia cooperative. 

The farmers honestly believed that the acquisition of such a mar- 
keting outlet, selling to less than 10 percent of the Washington market, 
for the sale of their own dairy products in competition with the other 
dairies, which together controlled the remaining 90 percent of the 
market, was clearly lawful and proper under the following acts of 
Congress : 

The Capper-Volstead Act (7 U.S.C. 291, 192), which since 1922, 
authorized farmers collectively to process, handle, and market their 
own products and to have marketing agencies in common. 

The Agricultural Marketing Act of 1929 (12 U.S.C. 1141) which 
established a policy of the Congress that farmer cooperatives should 
be urged to acquire, with the loan of Government funds, physical 
marketing facilities. 

The Farm Credit Acts of 1933, 1937, 1953 which established the 
banks for cooperatives to extend loans of Government funds to farmer 
cooperatives to acquire physical facilities for the sale of their own 
products. 

Sections 6 and 7 of the Clayton Act (15 U.S.C. 17, 17) which exempt 
farmers co-ops from the antitrust laws and exclude from the antimerger 
or antiacquisition provisions of the antitrust laws, transactions ap- 
proved by the Secretary of Agriculture. 

The farmers, through their Maryland & Virginia Milk Producers 
Association, therefore applied to the U.S. Government for approval of 
the proposed purchase of Embassy Dairy, and for a loan of Govern- 
ment funds from the Government lending agency known as the Balti- 
more Bank for Cooperatives. 

The Department of Agriculture fully investigated the purchase 
under the applicable agricultural co-op marketing statutes, and there- 
after advised the Bank of Cooperatives that the purchase was 
desirable. 

That bank then conducted its own investigation of the proposed pur- 
chase, and reached the same conclusion. Only then, did the Bank for 
Cooperatives lend the Maryland & Virginia Milk Producers Asso- 
ciation the $2,100,000 in Ghovecisuanilt funds required to purchase 
Embassy Dairy. 
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Two months before the purchase of Embassy Dairy was concluded, 
and while the aforesaid governmental investigations of the purchase 
were proceeding, the pertinent details of the proposed purchase were 
furnished by the attorneys for the association to the Antitrust Divi- 
sion of the Department of Justice. 

While the Department of Justice, in its letter of July 15, 1959, to 
Chairman Ellender, relating to S. 2014, has the audacity to state at 
page 4: 

“* * * it should be noted that under present law the Attorney General can 
seek an injunction if a proposed acquisition would substantially lessen compe- 
tition or tend to create a monopoly. This permits action to be taken before an 
injury to competition occurs and before assets are so intermixed as to require a 
complicated unscrambling of the merged businesses. If jurisdiction is withdrawn 
from the Attorney General— 


by S. 2014— 


it would appear that no acquisition by a cooperative could be challenged prior 
to consummation— 

the plain, simple truth is that, in the case of the Embassy Dairy 
acquisition, the Department did absolutely nothing to obtain an injune- 
tion to prevent the acquisition, or to prevent the loan of Government 
funds to finance the acquisition, albeit it has knowledge of the proposed 
purchase a full 2 months before same was consummated. 

As stated above, the farmers consummated the purchase of Embassy 
Dairy with Government approval and a loan of Government funds on 
July 26, 1954. The farmers thereupon modernized Embassy Dairy 
and made further investments of money to improve its services and 
facilities. 

The Department of Justice, which sat quietly by while the Gov- 
ernment and the farmers went ahead and concluded this acquisition, 
and while the Government invested taxpayers’ funds therein, and 
while the farmers invested their own resources in the purchase and in 
the improvements required, continued to do nothing during the 
remainder of 1954. It continued to do nothing to annul it through 
all of 1955. Rather, the righteous champion of true justice, which 
opposes the pending legislation because it would deprive it of its 
“power of injunction to prevent acquisitions before they are consum- 
mated,” waited until November 21, 1956, a full 214 years after the 
acquisition was consummated, to commence “Persecution No, 4,” by 
assailing the purchase of Embassy Dairy as illegal. 

Then, and only then, did it ask the court to force the farmers to 
sell Embassy Dairy—even at a grievous loss, if necessary. 

This case, so commenced in 1956, is still pending in the courts in 
1959. 

In the light of this outrageous history of oppression by a Govern- 
ment agency, the Department of Justice now has the unmitigated 
nerve to state boldly in its letter of July 15, 1959, to Chairman 
Ellender of the committee, at page 2: 

To our knowledge the right of cooperatives to own and operate marketing 
facilities and to acquire the stock or assets of existing marketing facilities has 
always been considered to be included within the existing provisons of the 
Capper-Volstead Act. 
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THE RESULT FOR THE FARMER: FINANCIAL DESTRUCTION, WHILE HIS COM- 
PETITORS SCRAMBLE TO TAKE OVER EMBASSY DAIRY AND DIVIDE UP THE 
MARKET 


While the Justice Department has proceeded with “Persecution No. 
4” against the farmers, the farmers’ competitors in the milk industry 
have combined in an allout campaign of destruction. 

Early this year, the farmers were subjected to a devastating price 
war and a sharp cut in the volume of milk purchased from them by 
National Dairy Products Corp. This war, instigated and financed 
by this international milk giant, resulted in a great financial loss to 
the farmers; and, while the prices paid to the farmers have been 
drastically cut, the consumer continues to pay the prices they paid 
before National Dairy Products started the price war. 

Moreover, under date of July 21, 1959, National Dairy Products 
Corp. (Sealtest Foods), Harvey Dairy, High’ s Dairy Products Corp., 
Thompson’s Dairy, (¢ ‘overland Farms Dairy, and H. E. Koontz 
Creamery, Inc., and right there, Senator, all of these competitors say 
we have a monopoly, all competitors of the farmers’ E mbassy Dairy, 
combined in one vicious letter to-the U.S. Senate, urging that Con- 
gress do nothing to clarify existing law so as to reaffirm the right 
of farmers throughout the United States to own and operate market- 
ing facilities. Just look at that list of dairies which E mbassy com- 
petes with. We have 10 percent or less of the market and these are 
the other fellows who all get together in one letter dated July 21, 
1959, and start compl: lining to this committee about “our monopoly.” 

National Dairy Products has sales of $1,500 million a year; High’s 
Dairy, Harvey Dairy, Thompson’s Dairy, Cloverland, Koontz—Alex- 
andria Dairy isn’t even included—divide up the other 90 percent of 
the market. The first named corporation, National Dairy Products 
Corp., objects to the farmers’ ownership and operation of one market- 
ing outlet, such as Embassy Dairy, while it enjoys the following his- 
tory, according to the Federal Trade Commission : 

National is the largest company engaged in the dairy products industry in 
the United States * * *. Beginning with 1924, National initiated a policy of 
expansion by acquiring a large number of concerns engaged in practically all 
branches of the dairy products industry. By 1950 * * * National had ac- 
quired over 400 concerns. 

National said that it was a tremendous attack upon the economic 
community of Washington, D.C., when the farmers bought one dairy 
with 10 percent or less of the market. But, from 1924 to 1950, Na- 
tional acquired over 400 concerns— 


engaged in the purchase, manufacture, processing, and distribution of fluid milk, 
ice cream, cheese, butter, and condensed and evaporated milk. 


FTC says: 
Primarily as a result of said acquisitions, National’s net sales increased from 
$20,180,892 in 1924 to $906,641,022 in 1950 * * *, 


Kraft Foods Co., a subsidiary of National * * * manufactures and processes 
cheese * * *, margarine, mayonnaise, salad oil * * *, ete. 


The Federal Trade Commission goes on to state that— 


from 1951-56, National Dairy Products acquired the assets of 39 dairies through- 
out the United States, plus the Humko Co. of Memphis, Tenn., which alone had 
sales in 1951 of $71 million. These 40 acquisitions from 1951 to 1956— 


says the Federal Trade Commission— 





FARMER COOPERATIVES 257 


had this effect on National: National’s net sales for all products increased from 
approximately $906 million in 1950 to $1,260 million in 1955, an increase of 
$354 million, or 39 percent. 

And that is the competitor here in Washington, D.C., that the farm- 
ers are going to crush by owning Embassy Dairy. If we could get 
all the farmers that I could think of on the whole Eastern Shore of 
the United States together, we could not crush that outfit if we tried 
every practice under the sun that we are accused of, most of which— 
all of which, I might say, from the court decision—are absolutely 
groundless. 

On August 7, 1959, the chairman of the board of National Dairy 
Products announced that National’s 6-month sales had jumped to 
$743 million, indicating annual sales for 1959 of about $1.5 billion. 

But National Dairy “Products in its letter of July 21, 1959, to the 
Senate, urges that nothing be done which would re: firm the farmers’ 
right to continue to own and operate one little dairy like Embassy 
Dairy, which sells milk to less than 10 percent of the Washington 
market. 

Harvey Dairy, Inc., is opposed to this same result, although it 
serves as a marketing outlet for the sale of milk by another competing 
farmer cooperative located in Maryland and Pennsylvania. 

High’s Dairy is opposed, albeit it operates a chain of retail dairy 
outlets in W ashington to sell the products of another farmer coopera- 
tive controlled by High’s Dairy. 

It should be perfectly clear to any fair, reasonable person that these 
competitors of Embassy Dairy have joined in this attack for two selfish 
purposes : 

1. They would like to eliminate the farmer, once and for all, as a 
competitor, and they want to deprive the farmer of the right to obtain 
a fair share of the dollar the consumer pays for milk; and 

2. They would like to see Embassy Dairy destroyed so that they can 
divide up the customers of this dairy, or, in the alternative, one or 
more of the group might well harbor the hope that the farmers will 
be forced to sell this dairy they acquired with a farmers’ loan from 
the Government at a price which will further destroy the farmers 
and enhance the selfish special interests of these competitors. 

We feel confident that the U.S. Senate and the citizens of the 
United States, when they fully understand the true facts—and I do 
hope the Washington newspapers will print some of these true facts 
for a change—and the national scope of this problem, of which our 
case is a classic example, will not permit the farmer to be crushed and 
eliminated in this tremendously uneven struggle for survival. 

The sponsors of this clarifying legislation and this committee are 
to be congratulated for their unswerving courage in entering this 
uneven struggle on the side of the American farmer. 

Senator, as you know, we have been the center of the comments of 
almost everybody who ‘appeared before this committee. It started 
out with the Department of Agriculture. That Department which in 
1954 approved the acquisition of Embassy Dairy through its Farmer 
Cooperative Service as an acquisition within the policy of the Con- 
gress expressed in the Agricultural Marketing Act of 1929 and then 

caused the Farm Credit Administration, through the Baltimore Bank 
for Cooperatives, both Federal agencies, to lend the farmers $2.1 mil- 
lion in Government funds to effect the acquisition, and then 6 months 
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after the acquisition wrote to the Attorney General—and this was 
over the signature of their top lawyer, the Solicitor of the Depart- 
ment—expressing surprise that the Antitrust Division would attack 
an acquisition which the Agriculture Department construed to be 
lawful under the Capper-Volstead Act—that Department came before 
this committee and urged that clarification of existing law should be 
postponed pending the outcome of the Embassy Dairy case. In the 
light of the above facts, first of all we find this to be a truly astound- 
ing position for that Department to take. I mean if they had not 
gotten us into this trouble, we would not be in it. If they had not 
loaned us the money, if they had not approved the acquisition, we 
would not be before this committee worrying about the situation, nor 
would be before the Supreme Court of the United States. But, more- 
over, by making such recommendation to this committee, the Depart- 
ment would perhaps leave this committee with the impression that in 
reality only one case, the Embassy matter, is involved. 

Any such conclusion by this committee would be grossly incorrect. 
At the time Embassy Dairy was acquired in 1954, the following co- 
ops, among others, already owned and operated their own market- 
ing outlets for milk, and there are many others. This is just an 
example. 

Lehigh Valley Milk Producers Association, Allentown, Pa., had one 
local dairy and supplied 100 percent of the local milk supply to com- 
peting dairies. 

Miami Valley Milk Producers Association, Dayton, Ohio; one 1o- 
cal dairy; supplied 75 percent local milk supply to competing dairies. 

Michigan Milk Producers Association, Detroit, Mich.; numerous 
retail dairies; supplied 100 percent of milk supply to competing 
dairies. 

Pure Milk Association, Chicago, Il1l.; five retail dairies, supplied 50 
percent of local milk. 

Pure Milk Association, Cincinnati, Ohio; one local dairy; supplied 
50 percent of local milk. 

Dairymen’s League, New York City; 30 retail dairies; supplied 
about 40 percent of local milk to competing dairies. 

That was the picture when they approved our acquisition of one 
dairy in Washington, D.C. 

In addition, during the fiscal year 1958-59, the Farm Credit Ad- 
ministration, through the banks for cooperatives, with advisory as- 
sistance from the Department of Agriculture, loaned farmer co- 
operatives throughout the United States $93 million to acquire or 
build physical processing and marketing facilities. On June 30, 
1959, the outstanding balance of loans for the acquisition and con- 


struction of facilities was $236 million. 
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The 1958-59 report of the Farm Credit Administration is not yet 
available, but we request permission to file the 1957-58 report we have 
available which shows the farm credit system in operation; and in 
regard to facility loans, it shows the Government started lending 
about $30 million in 1947 each year to farm cooperatives to acquire 
facilities and build facilities, and in 1958, the figure was up to al- 
most $200 million a year. I mean that was the cntelandiaiiibahanes 
of the loans at the end of those fiscal years. 

Senator Youne. How much of that report do you want in the 
record ? 

Mr. Merrican. I think, Senator, the only thing I would like to 
point out for the benefit of the committee is this: 

First, the types of loans that the banks for cooperatives, under the 
jurisdiction of the Farm Credit Administration and the Depart- 
ment of Agriculture, have been making, together with back here, 
where they break down the loans and show that they have been lend- 
ing these moneys in each State of the United States. 

For example, this is all broken down into districts, and each bank 
for cooperatives has a district, and it shows that in each State of 
the United States during 1957-58 loans were made for the acquisi- 
tion of facilities and the construction of facilities. 

So when you put the question to Mr. Norton a few minutes ago 
about 

Senator Youne. First may I say that will be made a part of the 
record. 

(The document referred to follows :) 





TWENTY-FiFTH ANNUAL REPORT OF THE FARM CREDIT ADMINISTRATION ON THE 
WorK OF THE COOPERATIVE FARM CREDIT SYSTEM, 1957-58 


* * * * * 7 . 


CREDIT ON BUSINESS BASIS 


The 12 district banks for cooperatives—one in each farm credit district—and 
the Central Bank for Cooperatives in Washington, D.C., were organized under 
the Farm Credit Act of 1933 to provide a source of credit on a sound business 
basis for cooperatives, owned and controlled by farmers, that are engaged in 
marketing farm products, purchasing farm supplies, and furnishing farm busi- 
ness services. 

The 12 district banks make loans directly to farmer cooperatives. The prin- 
cipal lending activity of the Central Bank for Cooperatives is through participa- 
tions in loans made by the district banks, particularly larger loans which exceed 
the lending limits of a district bank, and the making of loans to these banks 
to assist them in meeting their peak needs for lending funds. 


MAKE THREE TYPES OF LOANS 


Farmer cooperatives qualifying for credit can obtain three types of loans from 
the banks for cooperatives. Commodity loans are available to assist coopera- 
tives in the effective merchandising of agricultural products and supplies. Op- 
erating capital loans supplement the cooperative’s operating and working capi- 
tal. Facility loans are used by cooperatives to construct or acquire physical 


. facilities essential to their operations and growth. 
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Credit Outstanding From the Banks for Cooperatives 


MALIONS OF DOLLARS 


Advances Under C C C Programs 
| 


[] loans Secured By C C C Documents 
400 ee Commodity Loans 


Operating Capital Loans 
ee Facility Loans 
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LOSS EXPERIENCE 


More than 5,500 farmer cooperatives have borrowed $8.3 billion from the 
banks for cooperatives in the 25 years since their organization in 1933. During 
that period, losses, including the current provision for estimated losses on 
loans and related assets, have amounted to one-tenth of 1 percent of the credit 
extended. The borrowing cooperatives, located in every State and in Puerto 
Rico, were engaged in almost every type of cooperative activity related to the 
business of farming. Farmer membership of the cooperatives with loans out- 
standing from the banks at June 30, 1958, was estimated at about 3 million. 


BANKS FOR COOPERATIVES 


TABLE 38.—Loans outstanding, June 30, 1958, by type, and by principal product or 
service 


Commodity Operating capital Facility Total 


Principal product or service 
Num-| Amount |Num-| Amount |Num-| Amount |Num-} Amount 
ber ! ber ! ber !3 


Farm products: 
Corus fes..........-.-. $4, 335, 670 23 | $4, 207, 157 17 | $2, 892, 785 33 | $11, 435, 612 
1, 538, 790 95 | 29,003, 605 78 | 13, 124, 186 116 43, 666, 581 
3, 162, 775 10 2, 859, 851 5 586, 260 14 6, 608, 886 


4 
Other fruits and vege- 

7 

5 , 608, 
es og ieee ; 1, 485, 145 183 | 26, 879, 790 210 | 22, 954, 373 277 51, 319, 308 

6 


311, 000 24 | 5,867,652 25 | 3,743, 206 35 9, 921, 858 
2, 123,355 | 363 | 25,138,195 | 732 | 44,117,424 | 817 | 71,378,974 
2, 


ED tihtinn iiucimntigniiinntnnstccaidaneuneel 7 , 212, 500 12 762, 511 15 2, 975, O11 
I  inilt cinnentiuiceiuibe 2| 3,227, 581 8 | 1,311,338 10 | 2, 530, 824 ll 7, 069, 743 
Wool and mohair_..--..-- 2) 8,516,825 SO 3) EE Eivddcbdtesnschaccshs 4 14, 735, 165 
SPUN TEP. cncncenssoce 3 , 900, 000 3} 1,312,943 4] 2,702,600 6 5, 915, 543 
SII oS ck then ge sis Iisa ced siete eenG 10 | 1,226,333 6 604, 569 13 1, 830, 902 
Products of oil-bearing 
atrial atiusetewlainshilbs 3 232, 840 19 | 6,055, 246 16 | 3,223,110 22 9, 511, 196 
DE ininsitvhbiphnscaplinoknesicomennticasiae 1 1, 752, 500 1 40, 000 1 1, 792, 500 
Ne tiainiaccweniae minal 1 227, 048 3 614, 926 4 813, 103 7 1, 655, 077 
I asic iaiciss Knthgeacaaeciinigd 2 657, 724 14 | 5,168, 960 13 | 5,134,693 20 | 10,961,377 
Total farm products... 41 | 27,718,753 | 767 |119, 829, 336 {1,133 |103, 229,644 |1,391 | 250, 777, 733 


See footnotes at end of table. 
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TABLE 38.—Loans outstanding, June 30, 1958, by type, and by principal product or 
service—Continued 







































































Commodity Operating capital Facility Total 
Principal product or service 
Num-| Amount |Num-} Amount |Num-| Amount |Num-| Amount 
ber ! ber ! ber ! ber !2 
Farm supply: 
NN ii aes chntec piney 2 $606, 255 | 402 |$54, 848,655 | 299 |$36, 668,235 | 456 | $92, 123,145 
Petrolemih PTOGUOW. 595.16 Rin cncds.dee 219 | 16, 747, 734 77 | 10,389, 474 239 27, 137, 208 
eee oe iki dante 9 | 1,438,789 |, 13 | 8,978,625 17 | 10,417,414 
Total farm supply----- 2 | 606, 255 | 630 | 73,035,178 389 | 56,036, 334 712 | 129, 677, 767 
Farm business services: : Pie / 
TN 8 a oe I SB ota ae 24 427, 609 68 | 3,779, 648 74 4, 207, 257 
WE Sc wcancadeste scat ES See rie aere 1 SOD Ci enncndowte nnn , 1 50, 000 
ei cceenscdcbiccasctaneenss a agers 5 461, 000 12 2, 395, 71¢ 12 2, 856, 710 
UE WN IUE . ove cn lo ncncnlenscnacnsens 2 151, 100 3 198, 712 3 349, 812 
UNIT Foes a2). dd Bon Sdobdobackabades 89 1, 791, 244 246 | 11, 708, 925 253 13, 500, 169 
Refrigerated food lockers. |_.....|......------ 1 0, 000 8 | 121, 244 8 141, 244 
Grain drying _----- eee eede bt henpene 2 22, 000 21 | 2,132, 423 21 2, 154, 423 
Qc. cedicddadectes aiesssaniel tess cpiiiatinboh 7 223, 010 19 473, 276 25 696, 286 
Total farm business 
ee ee ‘ |------+----- 131 3, 145, 963 377 | 20, 809, 938 397 23, 955, 901 
Miscellaneous: hetete il 
Werte OUNENONE. 8 5h nen cleomniccccnnn 14 1, 651, 410 19 | 2,184, 341 22 3, 835, 751 
Car £032 saat adebbbesenn 1 BRAGS te. deséi-oce eingeiall 1 10, 000 
Total miscellaneous..__|- |... |) 18 | 1,661,410 | 19] 2,184,341] 23] 3,845,751 
2 —| = es Sh —— | 
COPE SOREL. cecieuss. 43 | 28, 325, 008 i}, 543 | 197, 671, 887 |}; 918 |182, 260, 257 2, 523 408, 257, 152 








1 Represents cooperative associations having loans outstanding. 
2 Associations having more than one type of loan are counted only once in total column. 


Mr. Merrican. Thus, when the Department of Agriculture says 
“we ought to wait and see how the E'’mbassy case comes out,” I wonder 
if they honestly know how many co-ops, even with Government 
financing and Government approval of acquisitions, may actually be 
hanging by their necks, waiting for sounhieks to pull the rope. I 
don’t think the National Grange, for example, and the co-ops they 
represent, actually realize that they are in this position. The Em- 
bassy situation is a classic extreme case, in effect, because we didn’t 
just go out and buy a facility. 

We first went to the two departments of the Government that could 
conceivably be involved. We went to the Department of Agricul- 
ture and we got their approval and we got a loan of Government 
funds to acquire Embassy Dairy. Then we went to the Department 
of Justice, and for 2 months gave them every fact regarding the 
acquisition of Embassy Dairy that they asked for, and the Depart- 
ment of Justice did absolutely nothing, one way or the other, to stop 
the acquisition. 

Consequently, you would think, with all those lawyers, lawyers in 
the Department of Agriculture, the lawyers for the banks for co- 
operatives, the lawyers in the Department of Justice, if somebody 
didn’t come up with an opposition during the period of time that 
we were before the Government acquiring this facility, you would 
almost automatically feel that it would be legal. But, here we are, 
in the Supreme Court of the United States in 1959, 5 years later, 
fighting for our lives. 
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Now I don’t know where the co-ops around the country stand, who 
have acquired marketing facilities or processing facilities over the 
years with or without Government funds—I don’t know where they 
stand—because I am positive, in many instances, they didn’t come 
to the Department of Justice or the Department of Agriculture and 
put the acquisition under the light, so to speak, as we did. I just 
wonder if our case really isn’t the classic example of the most out- 
rageous possible situation—where the Government approves finances 
and acquiesces, and then prosecutes. That is where we stand. I am 
saying this before the whole public, and I know the Department. of 
Justice representative is sitting back there, so I say this with full 
knowledge that we are telling the truth, the whole truth and nothing 
but the truth. If we are criminals for doing what we have done, 
and if we are violating the law, I don’t know what the rest of the co- 
operatives in this country are doing who have not gone through the 
procedures that we went through in acquiring Embassy Dairy. 

Senator Youn«c. Does the Justice Department point to any spe- 
cific thing that you did since the acquisition of Embassy Dairy ? 

Mr. Merrican. No; in the case of Embassy Dairy itself, now they 
challenge this acquisition under two theories. One, they attack it 
under section 7 of the Clayton Act, claiming that the acquisition by 
one corporation—that is the acquisition by the cooperative of the assets 
of another corporation; that is, those of the Embassy Dairy owners 
who sold us the dairy—constitutes a violation of section 7 of the Clay- 
ton Act because it has a substantial effect upon competition. 

I heard Mr. Bicks sit here the other dav and sav that the effect on 
competition was that some 122 farmers lost their market. Well, I 
promised when I came down here to testify I wouldn’t get into the 
facts of this case, because we may have to explain this to a court in the 
near future, and we don’t want the judges to say we are trying to argue 
the facts of our case before a Senate committee while the case is pend- 
ing in the Supreme Court. 

The only thing we really want to do here is to comment about the 
falsehoods which have been brought to bear on us regarding this 
situation. 

But the plain, simple truth is, and I have two representatives of the 
association right next to me here, not a single farmer can be brought 
into this room, or brought anywhere at any time, in any court, who 
can stand up and testify that he was deprived of his livelihood or his 
farm because the Maryland and Virginia Association acquired Em- 
bassy Dairy. 

The Washington market speaks for itself. Why any independent 
who wants to sell to Thompson’s Dairy, they buy from independents 
as well as the association, could sell to Thompson’s, isn’t that correct? 
Or they could sell to High’s Capitol Cooperative; isn’t that correct? 
Or, under the terms of the sale that we had with the Embassy Dairy 
people, they could go with their old friends, the former owner of the 
Embassy Dairy, Mr. Ward, up to Baltimore, and he would fill all of 
his contracts with them at the same price. 

Senator, I am fresh in this case. I didn’t try the case in court. I 
mean, I can look at it from the overall situation. Realizing the com- 
petition that the farmers of Maryland and Virginia are up against 
with the National Dairy Products Corp., and all of these other dairies 
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here, I can’t for the life of me find any effect on competition which 
has been hurt. But apparently the district judge found, in line with 
these claims of the Department of Justice, that there is an effect on 
competition, and I will leave that to the court to be determined. But 
it is narrowed to this. What happened to the 122 farmets? That is 
the only question of competition which is left on the record, as I 
understand it. 

Senator Younae. I am not a lawyer, but it does seem to me that 
they picked a poor case to make a test. 

Mr. Merrigan. I couldn’t agree with yoy more heartily, because 
quite frankly, I advise clients every day, and when you advise them 
to go the Agriculture Department, and they get a loan of Government 
funds, and then they go sit with the Justice Department—and I am 
going to file for the record here some of the letters that they got prior 
to the acquisition—it does seem to me, Senator, that when I call any- 
thing a persecution, I call it a persecution because I think it is a perse- 
cution and not a prosecution. 

I have been in a lot of cases where the Justice Department might 
give you a hard time, and yet I call that a prosecution because of 
the doubtful situation. But when you are in the courts for the fourth 
time, three times criminally and one time civilly in 12 years, and the 
courts throw out every one of the three prior cases or they drop one 
of them, and then you are in court again, in the light of this record, 
it Just seems to me that it is a crying shame, plus the fact that with 
the newspapers—if the Department of Justice says that somebody is 
guilty of some high crime, you can say “I am not” 26 million times « 
day, but the Department of Justice has said it and so you are guilty 
until proven innocent. And so we are in the situation here where 
people come into this room to testify from as far away as your good 
State of North Dakota, and yet they come into this room and use 
Maryland and Virginia as an example of a monster suppressing com- 
petition. 

Why, Judge Thurman Arnold came in here representing some firm 
in a case against Sunkist, but who did he use in testimony here? Not 
Sunkist. He used Maryland and Virginia, because it is so handy in 
Washington to pick up Maryland and Virginia and say “Well, that 
co-op is just a bunch of criminal operators. They are suppressing 
the market. They are horrible, they are terrible, because the Depart- 
ment of Justice says so.” 

Senator Youne. How many farmers belong to this association ? 

Mr. Merriegan. 1,800, sir, and I know that co-ops, for example, 
Mr. Berde’s good State of Minnesota, back here has the Land of Lakes 
Cooperative; it must have at least some 10,000 members. So we are 
really a small co-op when you come down and put your finger on who 
is big and who is little. 

Some man, the other day, from New Jersey, testified here repre- 
senting a bargaining co-op, Eastern, with some 10,000 members. So, 
we have come to this conclusion: That if you are real close to Wash- 
ington and you sell to the Washington market and the Antitrust 
Division headquarters are here, you are going to spend half your 
life, if they don’t like cooperatives, defending cases, and that is where 
we stand today. 
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We are in our fourth go-around in 12 years. These antitrust cases 
being as complicated as they are, and they are tremendously com- 
plicated once you get into them—production of evidence, the length 
of time they require in the courts—the expense is so oppressive 
that the association can just hardly afford the go-around again. I 
mean, it is getting down to the point where we are being broken 
from within and broken from without. They want us to divest the 
dairy we bought and they want us to defend this constant series of 
suits so that we are getting it coming both ways toward the middle. 

I am testifying again, knowing that the Department of Justice is 
giving me the cold eye over here sitting right behind me, so they are 
listening to me and I know that is true. 

In any event, Mr. Chairman, I would like to just make this addi- 
tional point for the record if I might. 

While all of these other co-ops around the country are honestly 
involved because they probably own facilities having a bigger per- 
centage of the market than we do by far, that is the retail dairy 
market—in his testimony before this committee, Assistant Attorney 
General Bicks stated, at page 103 of the record, that in his opinion 
any such acquisition would be illegal if “any competition would be 
foreclosed from any substantial share.” 

Since almost every acquisition of a marketing facility by a farmer 
cooperative necessarily forecloses some competition, the result is that 
any acquisition the Department of Justice desires to test is now wide 
open to question. 

The Embasy Dairy acquisition involved about 8 to 10 percent of 
the market, and Justice swears this is illegal. 

But this is what the Justice Department told this committee dur- 
ing its testimony at page 99 of the record : 

Mr. Bricks. I think a fair statement of the legal standard governing a vertical 
merger— 


that is an acquisition of a co-op by another facility— 


is ee the merger results in foreclosure from a substantial share of the 
market. 

Now, sure, if a co-op buys a dairy that sells 1 percent of the market, then 
the people that sold to that dairy are without a customer—but that is not a 
violation of antitrust. 

So there is some sort of little gray area between 1 percent and 8 per- 
cent, so that you almost need a slide rule to figure out what constitutes 
a violation of the law and what does not. 

Mr. Bicks is on the record saying if you acquire 1 percent of the 
market, no violation. If you acquire 8 to 10 percent, violation. So 
that is the situation that is involved. 

Then, with regard to the testimony of the Department of Justice 
itself—but before going into that, Mr. Chairman, just briefly, the 
reason I point out that difference between the 1 percent and the 8 
percent, 1s because again you asked why should this committee 
straighten out the law? If the farmers don’t know where they are 
between 1 percent and 8 percent, and since they are acquiring these 
facilities every day with Government loans, then who knows where 
the breakoff point is? 

Is it 3 percent? Is it 4 percent? Is it 7 percent? It must be 8 
percent because that is where we got in reilits, but 1 percent isn’t. 

It is perfectly all right just as long as it is 1 percent. 
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Now with regard to the testimony of the Department of Justice, 
regarding criminal prosecutions against the farmers, at page 73 of 
the maeel Senator Proxmire asked this question : 

If the Antitrust Division desires to eliminate or narrow exemptions granted 
by Congress to farmers and labor unions, would it not be fairer, wiser, and 
less expensive for all concerned, including the Government, if you would come 
to Congress and present affirmative legislative proposals or recommendations 
regarding these exemptions, instead of indicting or prosecuting the farmers and 
labor unions for doing what they may honestly believe the existing exemptions 
permit? 

Mr. Bicks answered in part, at page 74: 

If you are asking me the question as to enforcement wisdom, should a criminal 
case be brought in a doubtful law area, the answer is “No” * * *. 

But I just testified a few seconds ago about three straight criminal 
indictments which the Department of Justice brought against this 
co-op, and each one of those cases involved the same Capper-Volstead 
exemption, and each one involved a case of how far a cooperative can 
go under section 6 of the Clayton Act in its business affairs and in its 
sales affairs, and in each instance they brought a criminal case. 

But in answer to Senator Proxmire Mr. Bicks gave this righteous 
answer: 

Oh, no; we wouldn’t bring a criminal case in a doubtful low area, absolutely 
not, in the Department of Justice. 

I did want to straighten out the record—in spite of Mr. Bick’s testi- 
mony, we were indicted three times. Maybe he was expressing the 
future policy of the Justice Department. I hope so, atleast. Because 
if we have to make a choice between defending against criminal suits 
or civil suits, we will choose civil suits every time. 

Then the second thing that Mr. Bicks said had to do with the De- 
partment of Justice’s alleged desire to protect dairy farmers in their 
absolute right to compete with the Big Four of the dairy industry. 

At page 102 of the record before this committee Senator Long asked 
this question of the Justice Department witness: 

Senator Lone. Your declaration is that it (a co-op acquisition) would all 
depend on the circumstances. 

Mr. Bricks. Of course, that is right; but the very fact that in a particular 
market a large company like National Dairies or Foremost may have a large 
percent; that is the best argument in the world that a co-op acquisition is not 
illegal * * *, 

As stated above, Embassy Dairy sells to only about 8 percent of 
the Washington market. National Dairy Products Corp., the biggest 
of the Big Four, with national annual ‘akin of about $1.5 billion, owns 
and operates six or seven merged daries in Washington which it 
acquired over the years, and its control of the Washington market has 
varied between 40 and 60 percent. 

I take issue with Mr. Norton on that 30-percent figure he mentioned. 
It is really 40 percent and over the last few years, depending on the 
conditions in the market. It has been between 40 and 60 percent in 
the hands of National Dairy Products Corp. The remainder of the 
market is divided between numerous other dairies, two of which 
(High’s and Harvey) serve as marketing outlets for competing coop- 
eratives, and another (Alexandria Dairy) is owned, operated, and 
controlled by a competing cooperative. And, of course, there are other 
competing daries. 
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But in spite of Mr. Bicks’ bald statement quoted above, the “farmers’ 
great protector,” the Justice Department, proceeded against the farm- 
ers’ acquisition of Embassy Dairy, in spite of the fact that it gives the 
farmers a very small share of the market, as the case may be, to com- 
pete with National with 40 to 60 percent, at various times and under 
varying conditions. 

Senator Youne. And you say the proposal was presented to Justice 
before the purchase was made ? 

Mr. Merrican. Yes; and I am going to present in just a moment 
copies of written documents which were transmitted to the Depart- 
ment by Maryland and Virginia and a letter which the Department 
wrote to us almost 2 full months before the acquisition was concluded. 

Senator Youne. Did they approve it ? 

Mr. Merrican. They did nothing about it, sir. 

Senator Youne. Nocomment? 

Mr. Merrican. They had no comment. Here is the time schedule 
approximately. The association contracted to buy Embassy Dairy 
in May of 1954, if my memory serves me correctly. In June of 
1954 the Department of Justice itself inquired whether it was the 
association or of the seller I am not sure, but they asked for a con- 
ference to discuss the matter. 

A conference was held in the Department of Justice in the early 
part of June of 1954 and the Department was furnished with the 
most minute details concerning the purchase then, and they even 
went into detail regarding the producers who would be involved, that 
is those 122 that we have been talking about. 

Then on June 10, 1954, Stanley N. Barnes, the Assistant Attorney 

General—that is Judge Barnes, who has since left the Department— 
wrote the attorney for the association stating : 
This has reference to the conference had with Mr. Moss and yourself by mem- 
bers of my staff on June 8, 1954, concerning the acquisition of Embassy Dairy 
by Maryland and Virginia Milk Producers Association. At that conference 
Mr. Jacobs of the Antitrust staff informed you that certain additional infor- 
mation would be requested of you to facilitate our study of the probable effects 
of the acquisition and relation of the antitrust laws thereto. 

Then he listed some 12 things that they wanted to know about. 
Then on June 15, 1954, in response to that letter the attorney for 
the association furnished the Justice Department with all of the 
information they requested; he gave them the full information. 

Then, not having heard anything else from the Department, and I 
think there were some telephone conversations going on in the mean- 
time between the attorneys for the association—not myself I might say, 
but the attorneys for the association at that time—and the Depart- 
ment of Justice, then on June 28, 1954, not having received any 
written reply one way or the other, the association itself wrote to 
the Assistant Attorney General at that time stating as follows: 

Confirming our conversations with Mr. Joseph Saunders of your office, para- 
graph 1(b) of the association’s agreement with Embassy Dairy, Inc., dated 
May 26, 1954, copy of which was left with Mr. Saunders on June 15 last, 
requires the association to make a payment to Embassy of $1 million on July 1 
next. 

In the event the association fails to do so, paragraph 1(a) provides for liqui- 
dated damages in the amount of $200,000. Paragraph 1(c) makes the final 
settlement,date on or before August 1 next. The association has endeavored 


to answer all questions of your division and it hoped by now to have an ex- 
pression of opinion as to its viewpoint. 
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This is June 28, 1954, Senator, and you will recall that Mr. Bicks’ 
statement—I think the Department of Justice in that thing they 
released to the newspapers about S. 2014 when the committee first 

approved it, said: “Horrors, don’t pass this bill. If you do, we are 

going to lose our right to stop ‘bad acquisitions.’ We won’t be able 

to get an injunction.” 

But, in this case, they had 2 months’ notice. First, they didn’t 
get an injunction. Secondly, they did not do anything to stop the 
acquisition, and three, they did nothing to stop the loan of Govern- 
ment funds which were needed to close the acquisition. 

So, in this particular case, this is a classic example of what they 
don’t do when you write in and ask them to approve or disapprove 
something. 

Then, Mr. Bicks in his testimony before this committee said in 
answer to a question from Senator Long: “Wouldn’t it be better for 
Congress to clarify things and let the Secretary of Agriculture at 
least tell these people whether they can or they can’t acquire these 
facilities and then at least hold them harmless from any sort of a 
future attack?” 

Mr. Bicxs said: 

I agree completely and I am in support of a program we have instituted and 
which enables people, farmer cooperatives, anybody who is going to merge, to 
present the facts and get a letter from us which binds us, telling them either 
to proceed or not to proceed, before they go ahead. 

Well, here we applied to them 2 months in advance of the closing, 
and here we wrote to them begging on June 28, 1954: 

Look, Justice Department, we have told you all about it. We have given you 
all the facts. We have to put a million dollars up in a couple of days. If we 
don’t put that $2 million up, we are going to be getting liquidated damages of 
$200,000. 

Justice does nothing! So, in order to protect ourselves, and since 
the final closing wasn’t until July 26, 1954, we advised the Attorney 
General that we were going to make the payment in escrow, meaning 
that it was going to be held open so that they could come in between 
June and July and protect us; if they were going to attack the acqui- 
sition as being illegal, at least we could protect ourselves if they were 
to attack it before our million dollars went down the drain. But the 
plain, simple truth is—unless I have been misled by the attorneys 
who were handling this matter at the time—there was never a written 
response by the Attorney General to the letter of June 28. 

Now, did we beat them to the gun or something? Did they come in 
on July 1 and start a suit? No. During the remainder of 1954, no 
prosecution—all of 1955, no prosecution—the end of 1956, finally, 
they get. around to bringing this suit, which has caused all this con- 
sternation and caused all these people to come down here to Wash- 
ington and try to clarify the law. 

So the situation as we understand it is one of tremendous dismay. 
J, as a lawyer, find it most difficult to advise my clients at this point. 
We thought we were right at that time. We believe we are right 
today. Yet, we have been prosecuted, and we have been dam- 
aged severely in reputation, throughout our entire business area, as a 

result of these prosecutions, 
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We have defended these cases brought against us. I suppose a lot 
of people under similar circumstances would have run to the Depart- 
ment of Justice and said, “Well, we will enter into a consent decree 
with you. Please get off of our backs.” 

But in this case we thought we were right. We still think we are 
right. The case is in the Supreme Court. I think we have tried to 
follow the laws as C ongress passed them. Congress has passed a long 
series of laws saying that farmers can acquire these facilities. We 
tried to follow those laws. But you follow the law down one path 
and get clubbed down at the end of that path when you cross a road 
because the Department of Justice says, “Wait a minute, you're fol- 
lowing the wrong path. Congress has one path going this way; we 
have another path going that way.” And so they want to club us 
right in the middle of the road. 

Frankly we are looking for relief wherever we can get it. We 
think the law is clear. We think what we did is right and we hope 
that if we have to go to the Supreme Court, the Supreme Court for the 
good of co-ops all over the United States is going to say we are right. 
But if the law can be clarified without costing this Government a lot 
of money to prosecute a lot of other suits, if ‘the law can be clarified 
and prevent the farmers from having to be indicted and having to 
spend a lot of money defending other suits, if the law can be clarified 
so that lawyers like myself can start advising clients and hope that 
they don’t get criminally indicted because you give them the advice 
as you a see it, then I think the clarification of existing law is really 
essential. 

I would like if I could to enter these letters of record in this pro- 
ceeding, sir? 

Senator Younc. They may be put in the record. 

(The letters referred to follow:) 


U.S. DEPARTMENT OF JUSTICE, 
Washington, D.C., June 10, 1954. 
Wr11am J. Hueues, Esq., 
Washington, D.C. 

DeaR Mr. HueuHes: This has reference to the conference had with Ambler 
H. Moss, Esq., and yourself by members of my staff on June 8, 1954, concerning 
the acquisition of Embassy Dairy by Maryland and Virginia Milk Producers’ 
Assoeiation. At that conference, Mr. Jacobs of the antitrust staff informed you 
that certain additional information would be requested of you to facilitate our 
study of the probable effects of the acquisition and the relation of the antitrust 
laws thereto. 

It will be appreciated if you will furnish the following information with the 
understanding that it will be treated confidentially by this Department: 

1. Total average daily production of milk (in gallons) by members of the 
association. 

2. The geographical area in which dairy farms of association members are 
located. 

38. The number of milk producers in the area referred to in No. 2 holding 
membership in the association. 

4. The total number of milk producers in the area referred to in No. 2. 

5. Percentage of total milk production in the area referred to in No. 2 carried on 
by members of the association. 

6. Identities of purchasers of milk from the association and the average daily 
quantities purchased by each of such purchasers during January and May 1954. 
If such purchasers also procured milk from producers who were not members 
of the association, please give average daily quantities procured from nonassocia- 
tion sources. 
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7, Identities of distributors and processors in the Washington Metropolitan 
area who did not purchase milk from the association during January and May 
1954 and the average daily quantities purchased by each of such purchasers 
during those months. 

8. Identities of producers selling milk to the distributors and processors re- 
ferred to in No. 7 and the average daily quantities of milk sold by them during 
January and May 1954. 

9. Average daily receipts of milk by Embassy Dairy during January and May 
1954. 

10. Present daily capacity for processing of milk by Embassy Dairy. 

11. Average daily sales of fluid milk by Embassy Dairy during January and 
May 1954, including breakdown as to retail sales, sales for resale (wholesale), 
bulk sales, and other sales. 

12. Average daily sales of fluid milk by other distributors in the Washington 
Metropolitan area during January and May 1954, with breakdown as to types of 
sales. 

At the conference it was reported that Embassy Dairy has contracts for its 
milk requirements with independent producers and that certain of these con- 
tracts are for periods of years. The Department desires information as to what 
discussions have been had with these independent producers by either Embassy 
Dairy or the association in contemplation of the acquisition of Embassy by the 
association. In addition, we should like to learn what outlets are expected to be 
available for their milk following consummation of the sale of Embassy to the 
association. 

We understand that a copy of the contract between Embassy Dairy and the 
association will be made available to this Department along with the above data. 

In accordance with the request of Mr. Moss, a copy of this letter is being sent 
to him. 

Sincerely yours, 
STANLEY N. Barnes, Assistant Attorney General. 


JUNE 15, 1954. 
Mr. STANLEY N. BARNES, 
Assistant Attorney General, U.S. Department of Justice, 
Washington, D.C. 
(Attention Mr. Jacobs and Mr. Saunders.) 


Dear Mr. BaRNEs: In reply to your letter of June 10, 1954, following are the 
answers to your questions: 

1. Average production calendar year 1953, 190,004 gallons per day; January 
1-—May 31, 1954, 207,000 gallons per day. 

2. Maryland, Virginia, and nearby portions of West Virginia and Pennsyl- 
vania. 

8. Milk producers members of the association, 1,932. 

4. Total number of milk producers in the above area shipping to the Wash- 
ington market estimated 2,137. 

5. Ninety percent. 

6. As follows: 


January April ! 
nS 


Alexandria 
Chestnut Farms 
Golden Rule 


Richfield 
Thompsons. - 
Wakefield 


1 May figures unavailable at this time. 
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Of the above only Thompsons and Wakefield procured milk from nonmem- 
bers of the association. The association has no definite information as to how 
much milk but it is estimated the amounts would be as follows: 





6, 234 7, 237 
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All distributors listed in paragraph 6 purchased. However, in January 1954 
Embassy Dairy purchased from the association only about 140 gallons per day; 
in February 220 gallons; March 160, and none since then. 

8. The association does not know the names of nonmembers shipping to local 
distributors (Thompsons, Embassy, Wakefield, Highland Farms) or the quanti- 
ties they ship. 

9. Estimated 20,000 gallons per day; the association does not have actual 
figures. 

10. Daily estimated capacity of Embassy 35,000 gallons. 

11. Estimated on information furnished by Embassy 20,000 gallons per day, 
of which 50 percent was stated to be retail sales and 50 percent wholesale 
with no breakdown as to the latter. 

12. Estimated 160,000 gallons per day of which an estimated 55 percent was 
wholesale and 45 percent retail. 

As to effect of the sale of Embassy on present Embassy shippers, Embassy 
stated to the association during contract negotiations that (1) Embassy Dairy 
desired to retain the production of all producers under contract to Embassy at 
the present time; (2) that they would offer to carry those producers into the new 
niarket and pay them the same price they would have received had they continued 
to ship to the Embassy Washington plant; (3) that if any of these producers 
did not desire to ship to Embassy affiliate plants in the other market, that the 
association could offer membership contracts to producers for membership in 
the association and they could thus continue to ship to the Embassy plant in 
Washington; or these producers could become members of the Capital Milk 
Producers Association, a cooperative which is currently shipping to two local 
dairies; (4) in carrying out this purpose the association is currently negotiating 
with six producers in Virginia for the purpose of acquiring them as members and 
continuing their milk in the Embassy Washington plant. 

In accordance with your request there is enclosed herewith a copy of the 
contract between Embassy Dairy and the association dated May 26 last, with 
agreement of the same date implementing restrictive covenants. 

Sincerely yours, 

WILLIAM J. HuGHEs, Jr., Esq. 


JUNE 28, 1954. 
Hon. STANLEY N. BARNES, 
Assistant Attorney General, 
Department of Justice, Washington, D.C. 

Dear Mr. Barnes: Confirming our conversations with Mr. Joseph Saunders 
of your office, paragraph 1(b) of the association’s agreement with Embassy 
Dairy, Inc., dated May 26, 1954, copy of which was left with Mr. Saunders on 
June 15, last, requires the association to make a payment to Embassy of 
$1 million on July 1 next. In the event the association fails to do so, paragraph 
1(a) provides for liquidated damages in the amount of $200,000. Paragraph 1(c) 
makes the final settlement date on or before August 1, next. 

The association has endeavored to answer all questions of your division 
and had hoped, by now, to have an expression of opinion as to its viewpoint. 
We understand this cannot be forthcoming for some 2 or 3 weeks due in part, 
we have heard, to public statements by Embassy’s president on June 19 and 20 
that due to an obligation to Embassy’s producers he was calling off the deal. 
We understand your division might desire to contact some, at least, of these 
producers to ascertain their attitude and hence the 2 or 3 weeks’ delay. 

While the association would obviously wish to delay its July 1 payment until 
the Department has completed its investigation we regret that our agreement 
prevents us doing so, and we have been unable to obtain an extension of time. 
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We are therefore in the unenviable position of being forced to do what we don't 
like to do (insofar as the Department is concerned) which is to make the pay- 
ment referred to on July 1, next. However, we are making this payment in 
escrow. ( 
We hope you will understand the spirit of cooperation and of reluctance in 
which we so advise you. 
Very truly yours, 


MARYLAND & VIRGINIA MILK Propucers AssocraATION, INC., 
By W. B. Hooper, Assistant Secretary-Treasurer. 

Senator Younc. What would be the situation if Congress did 
nothing awaiting a determination by the court? What would be the 
situation with respect to the Maryland & Virginia Milk Producers 
Association ¢ 

What would they be up against or how would they lose money ? 

Mr. Merrican. How would we lose money 4 

Senator Youne. Yes. 

Mr. Merrican. Well, from the legal standpoint, I suppose there is 
nothing more expensive in the world than an appeal to the Supreme 
Court of the United States. That is No. 1. 

No. 2, of course, if you have ever tried to operate a business, not 
knowing whether you are legal or illegal; and this will go on for 
another year in the court; and if we have to spend another year with 
this kind of a newspaper attack on us in this area; we may just be so 
beaten down by the time all of this is settled that we may not have a 
farmers’ association any more. 

In fact, early this year, and without getting into specifics because 
we feel quite fortunate that we are out of the price war that arose at 
that time, but right after this decision in this case, an attack was made 
on the association—an attempt, by the biggest competitor in this area, 
to break up the association and to take the members away from the 
association, and to make themselves trade individually with this 
biggest competitor. 

So we are at this point 

Senator Youna. If the court held against you, you would have to 
dispose of the dairy. 

Mr. Merriean. Yes, we would have to dispose of the dairy. One 
of the witnesses who came here before me, Mr. Cotter representing 
Harvey Dairy, made this statement to the press last July—that no- 
body should help the Maryland and Virginia farmers now. They 
should be forced to sell the dairy because they will practically lose 
their shirts; they will have to sell at such a low price; he called the 
dairy, I believe, “a white elephant.” That is what faces us. 

I mean, we hope that the Supreme Court, in justice, will hold with 
us. We think that in the meantime, however, that the situation na- 
tionally, because of the facts of this case—I think this case should 
have been the last one they should have attacked, but this one being 
the one they have attacked—I think it throws all the acquisitions 
around the United States by co-ops into open question, because most 
of those were made without any examination or approval by the 
Government. 

Those that were made with examination and approval and a loan 
from the Government, just as ours was, are just as much open to ques- 
tion as ours. But, those that are really hanging in Limbo somewhere 
are those acquisitions made by co-ops around the United States which 
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were not looked into by the Government and approved beforehand, 
because nobody knows where they stand. With Mr. Bicks saying that 
the test is whether it is more than 1 percent of the market involved, it 
is just a huge question mark. 

Senator, in closing this testimony, in just a brief word, we have 
sat here and have felt pretty sorry about the situation which de- 
veloped—where dairies which are independent had to be sent in here 
to do a man’s work, so to speak. We had Harvey Dairy come in here 
from the Washington area and testify. Harvey Dairy of course is 
a marketing outlet for another co-op that competes with us. We saw 
High’s Dairy come in here and testify. High’s, I suppose feels that 
what is good for High’s is not good for the farmers, because it owns, 
I think, 117 marketing outlets in this area itself. High’s is nonunion. 
We are union. We have the Teamsters Union over at Embassy. 

Senator Youne. Is that a recommendation ? 

Mr. Merrican. I’m just telling you the difference. He is nonunion 
and we have the Teamsters Union at Embassy. We have no com- 
—. That is just a statement of a fact. And High’s owns its own 

ottling plant here and owns 32 outlets down in Richmond; and owns 
100 up in Baltimore. It owns a plant I understand in Tennessee and 
a plant in Indiana. So what is good for High’s apparently is bad for 
the farmer. But the thing that has amazed me, and I am still trying 
to figure it out, is that while National Dairy Products is represented 
here by some of the representatives of the trade associations which 
represent National Dairy Products, and National Dairy Products 
signed that letter to the Senate which started all this vilification 
on S. 2014, it is amazing indeed, that out of this long line of witnesses, 
they haven’t come in here to testify, nor has Borden’s nor has Beatrice, 
nor has Foremost. I mean these are the Big 4 of the dairy industry. 

I think the biggest testimonial in favor of the necessity for S. 2014 
is the complete absence on this record of any witness who will stand 
up here on behalf of the Big 4 and say “We want to tell you how we 
feel about the farmer,” because if they told the truth, well, I don’t 
think there would be any doubt about what the committee would do. 
But I do wish that the record would clearly state that while all of 
these people did appear, not one of the witnesses representing those 
great big national giants has come in here to testify regarding this 
legislation, not one of them. 

With that, Senator, I want to thank you very much for your 
a We just felt that we had to wipe the slate clean here. 

Ve just couldn’t leave this record open the way it was. May we in- 
sert the following statement in the record? ~ 

Senator Youne. Thank you. 


(Supplemental statements filed by Mr. Merrigan are as follows:) 


1. TESTIMONY OF THE DEPARTMENT OF AGRICULTURE 


This Department which, in 1954, 

(a) approved the acquisition of Embassy Dairy through its Farmer Coop- 
erative Service as an acquisition within the policy of the Congress expressed 
in the Agricultural Marketing Act (12 U.S.C. § 1141 et seq.), and— 

(b) Thereby caused the Farm Credit Administration and the Baltimore 


Bank for Cooperatives, Federal agencies, to lend the farmers $2.1 million to 
effectuate the acquisition, and 
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(c) Six months after the acquisition, wrote to the Attorney General 
expressing surprise that the Antitrust Division would attack an acquisition 
which the Agriculture Department construed to be lawful under the Capper- 
Volstead Act (7 U.S.C. 291, 292), 

now comes before this committee and urges that clarification of existing law 
should be postponed pending the outcome of the Embassy Dairy case. In the 
light of the above facts, this is a truly astounding proposal by this Department. 
Moreover, by making such a recommendation, the Department would perhaps 
leave this committee with the impression that, in reality, only one case, the 
Embassy matter, is involved. Any such conclusion by the committee would be 
grossly incorrect. 

At the time Embassy Dairy was acquired in 1954, the following co-ops, among 
others, already owned and operated their own marketing outlets for milk: 

Lehigh Valley Milk Producers Association, Allentown, Pa. One local dairy; 
supplied 100 percent local milk supply to competing dairies. 

Miami Valley Milk Producers Association, Dayton, Ohio. One local dairy; 
supplied 75 percent local milk supply to competing dairies. 

Michigan Milk Producers Association, Detroit, Mich. Numerous retail dairies; 
supplied 100 percent of milk supply to competing dairies. 

Pure Milk Association, Chicago, Ill. Five retail dairies; supplies 50 percent 
of local milk. 

Pure Milk Association, Cincinnati, Ohio. One local dairy; supplied 50 percent 
of local milk. 

Dairymen’s League, New York City. 30 retail dairies; supplied about 40 
percent local milk to competing dairies. 

During the fiscal year 1958-59, the Farm Credit Administration, through the 
banks for cooperatives, with advisory assistance from the Department of Agri- 
culture, loaned farmed cooperatives throughout the United States $93 million 
to acquire or build physical processing and marketing facilities. On June 30, 
1959, the outstanding balance of loans for the acquisition and construction of 
facilities was $236 million. 

The 1958-59 Report of the Farm Credit Administration is not yet available, 
but we request permission to file the 1957-58 report we have available, which 
shows that thees loans have been made, and are being made today, to cooperatives 
throughout the United States, and in every State of the Union. 

In his testimony before this committee, Assistant Attorney General Bicks 
stated, at page 103 of the record, that, in his opinion, any such acquisition would 
be illegal if ‘‘any competition would be foreclosed from any substantial share.” 

Since almost every acquisition of a marketing facility by a farmer cooperative 
necessarily forecloses some competition, the result is that any acquisition the 
Department of Justice desires to test is now wide open to question. The 
Embassy Dairy acquisition involved about 8 to 10 percent of the market, and 
Justice swears this is illegal. 

But, this is what the Justice Department told this committee, during its 
testimony, at page 99 of the record: 

“Mr. Bricks. I think a fair statement of the legal standard governing a vertical 
merger is whether the merger results in foreclosure from a substantial share of 
the market. 

Now, sure, if a co-op buys a dairy that sells 1 percent of the market, then the 
people that sold to that dairy are without a customer—but that is not a violation 
of antitrust.” 

Thus, while the Department of Agriculture says that no present clarification 
of law is neded, all cooperatives, even those with Government loans, who acquired 
a facility controlling more than 1 percent of the market are presently in clear 
danger of operating an illegal facility. No other conclusion is possible, since 
Justice OK’s on one hand, an acquisition which involves 1 percent of the market, 
but vigorously attacks another involving only about 8 percent. 

Senator Young grasped the real significance of the problem, when he stated, at 
page 62 of the record: 

“Senator Youne. I might say that there are communities in my own State 
where there is only one outlet for grain, [and] as far as the cooperative, they 
acquired the marketing facilities.” 











274 FARMER COOPERATIVES 


II. THE TESTIMONY OF THE DEPARTMENT OF JUSTICE 


This Department’s testimony was grossly misleading on the following points: 


1. Criminal prosecutions against farmers 


At page 73 of the record, Senator Proxmire asked this question : 

“If the Antitrust Division desires to eliminate or narrow exemptions granted 
by Congress to farmers and labor unions, would it not be fairer, wiser, and less 
expensive for all concerned, including the Government, if you would come to 
Congress and present affirmative legislative proposals or recommendations 
regarding these exemptions, instead of indicting or prosecuting the farmers and 
labor unions for doing what they may honestly believe the existing exemptions 
permit?” 

Mr. Bicks answered, in part, at page 74: 

“If you are asking me the question as to enforcement wisdom, should a criminal 
case be brought in a doubtful low area, the answeris ‘No. * * *” 

The plain, simple truth is that, contrary to Mr. Bicks’ testimony, the Depart- 
ment of Justice did criminally indict the farmers of Maryland and Virginia in 
this very area of law on three separate occasions, as follows: First, in 1947; 
second, in 1955; and third, again in 1955, the latter two being during the present 
administration. 

The first two cases were dismissed as groundless; the third indictment was 
dropped. 


2. The Justice Department's “alleged desire” to protect dairy farmers in their 
absolute right to compete with the Big 4 of the dairy industry 


At page 102 of the record before this committee, Senator Long asked this ques- 
tion of the Department of Justice witness: 

“Senator Lone. Your declaration is that it (a co-op acquisition) would all 
depend on the circumstances. 

“Mr. Bricks. Of course, that is right, but the very fact that in a particular mar- 
ket a large company like National Dairies or Foremost may have a large percent, 
that is the best argument in the world that a co-op acquisition is not illegal * * *.” 

As stated above, Embassy Dairy sells to only about 8 percent of the Washington 
market. National Dairy Products Corp., the biggest of the Big 4, with national 
annual sales of about $1.5 billion, owns and operates 6 or 7 merged dairies in 
Washington, which it acquired over the years, and its control of the Washing- 
ton market has varied between 40 percent and 60 percent. The remainder of 
the market is divided between numerous other dairies, two of which (High’s and 
Harvey), serve as marketing outlets for competing cooperatives, and another 
(Alexandria Dairy) is owned, operated, and controlled by a competing coopera- 
tive. And, of course, there are other competing dairies. 

But, in spite of Mr. Bicks’ bald statement quoted above, the “farmers’ great 
protector,” the Justice Department, proceeded against the farmers’ acquisition 
of Embassy Dairy, in spite of the fact that it gives the farmers a very small share 
of the market, as the case may be, at various times and under varying conditions. 

It is submitted that Mr. Bicks and the Justice Department really do not hon- 
estly care how much of the market the Big 4 actually controls when they bear 
down on the farmers. Although Mr. Bicks testified with authority while he was 
condemning the Embassy acquisition, this is how he testified when asked what 
portion of the Washington market National Dairy Products controlled, at page 
52 of the record: 

“Senator Lone. We have a company known as National Dairy Products which 
sells as Sealtest, Chestnut Farms. How much do they have in this area? 

“Mr. Bricks. National Dairy? 

“Senator Lone. National Dairy Products, known as Chestnut Farms—are you 
familiar with them? 

“Mr. Bicks. No; not exactly * * *” 

And, at page 57 of the record, Mr. Bicks went on to display his total lack of 
knowledge of or concern for the type of competition which faced the farmers 
when they acquired Embassy Dairy, by stating— 

“T do not know, frankly, what the names of the dairies are in this area. I 
really cannot discuss intelligently with you that point or respond to your ques- 
tion about the management under which the milk is marketed.” 
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3. The Department of Justice’s misleading testimony that farmers can, prior 
to making an acquisition, quickly and easily obtain a letter from the Depart- 
ment of Justice telling them to proceed or not to proceed 


At pages 87, 88 of the record, Senator Long put this question to the As- 
sistant Attorney General: 

“Senator Lone. Would it not be a lot better before the farmers seek to ac- 
quire some facility, to come down and inquire of the Secretary of Agriculture 
whether they could acquire it and have a right to? 

“Here is an agency of the Government that had in mind lending the money 
for this acquisition and saying, ‘OK, here is the money, go ahead.’ 

“Would it not be better then for them to come down and inquire instead of 
having to spend a fortune defending themselves after purchasing it?” 

At page 88 of the record, Mr. Bicks, in line with much of his other testimony 
in opposition to clarification of the present extremely confused situation, gave 
this misleading response: 

“Mr. Bicks. I agree completely and I am in support of a program we have 
instituted and which enables people, farmer cooperatives, anybody who is going 
to merge, to present the facts and get a letter from us which binds us, telling 
them either to proceed or not to proceed, before they go ahead.” 

The written evidence with regard to the Embassy Dairy acquisition lays bare 
the fallaciousness of this statement by the Assistant Attorney General, and 
therefore goes right to the very heart of the problem before this committee. 
As stated previously, before acquiring Embassy, the farmers obtained: 

(i) clearance from the Department of Agriculture; 

(ii) a loan of $2.1 million from the Bank for Cooperatives, administered 
by the Farm Credit Administration ; and 

(iii) fully advised the Department of Justice, some 2 months in advance, 
of their intention to buy. 

But, contrary to Mr. Bicks’ testimony, that Department failed and refused to 
reach any conclusion until 244 years after the acquisition was closed; and, dur- 
ing the 2 months prior to closing, failed to issue any letter of any kind “telling 
the farmers either to proceed or not to proceed, before they went ahead”. 

The Department of Justice, as early as June 1, 1954, was fully and completely 
aware of the co-op’s intention to purchase Embassy Dairy. By June 8, 1954, 
the Department was furnished orally all of the pertinent information regarding 
the purchase. By June 9, 1954, these facts were made available to the Depart- 
ment in written form. 

On June 10, 1954, the Assistant Attorney General wrote to counsel for the 
farmers “concerning the acquisition of Embassy Dairy by Maryland & Virginia 
Milk Producers Association”. A copy of this letter, signed by Assistant Attor- 
ney General Barnes, is submitted to this committee for the record. 

On June 15, 1954, counsel for the Maryland-Virginia Association, replied in 
writing, furnishing all of the information regarding the purchase of Embassy 
Dairy which had been requested by the Department of Justice. A copy of this 
letter is submitted to this committee for the record. 

No response was received from the Department of Justice. Thus, on June 
28, 1954, one full month prior to closing of the purchase, the Maryland-Vir- 
ginia Association again wrote to the Assistant Attorney General, and a copy 
of this letter is submitted to the committee for the record. This letter states, 
in pertinent part: 

“Confirming our conversations with Mr. Joseph Saunders of your office, para- 
graph 1(b) of the association’s agreement with Embassy Dairy, Inc., dated May 
26, 1954, copy of which was left with Mr. Saunders on June 15 last, requires 
the association to make a payment to Embassy of $1 million on July 1 next. In 
the event the association fails to do so, paragraph 1(a) provides for liquidated 
damages in the amount of $200,000. Paragraph 1(c) makes the final settle 
ment date on or before August 1 next. 

“The association has endeavored to answer all questions of your division and 
had hoped, by now, to have an expression of opinion as to its viewpoint. We 
understand this cannot be forthcoming for some 2 or 3 weeks. * * * 

“While the association would obviously wish to delay its July 1 payment until 
the Department has completed its investigation, we regret that our agreement 
prevents us doing so, and we have been unable to obtain an extension of time. 
We are therefore in the unenviable position of being forced to do what we don’t 
like to do (insofar as the Department is concerned) which is to make the pay- 
ment referred to on July 1, next. However, we are making this payment in 
escrow.” 
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No response of any kind was forthcoming from the Department of Justice 
prior to July 1. And, while the final closing did not take place until July 26, 
1954, almost 1 month later, the Department never answered the association’s 
letter of June 28, 1954. 

The seller, of course, insisted upon a closing of the sale. He demanded a 
July 20 closing. The association, hoping to obtain some sort of answer from 
the Department, insisted upon a postponement until almost the end of July 1954. 
No letter has ever been received from the Department. Nor did the Department 
take any step to get an injunction against the acquisition, and it did nothing to 
prevent the Bank of Cooperatives from lending the farmers $2.1 million in 
Government funds to close the purchase. 

As stated, the Department of Justice sat idly by for 244 years, until Novem- 
ber 1956. It then sued the farmers and demanded that they divest Embassy 
Dairy. 


Ill. THE TESTIMONY OF THE FARMERS’ COMPETITORS IN THE WASHINGTON AREA 


The farmers of Maryland and Virginia have been attacked before this com- 
mittee for acquiring Embassy Dairy as a retail outlet for the sale of their milk 
by three of their competitors, Thompson’s Dairy, High’s Dairy, and Harvey Dairy. 

None of these dairies have been able to point to any loss of business they have 
suffered, or any other damage they have sustained or expect to sustain by reason 
of the farmers’ acquisition, ownership, and operation of Embassy. And, appar- 
ently, they have concluded that “what’s good for High and Harvey is bad for 
the farmers.” 

High’s is a nonunion operation, which automatically gives it a big price advan- 
tage over Embassy Dairy. High’s has its own bottling plant in the Washington 
area and 117 outlets for the sale of High’s milk. High gets its milk from a 
large, healthy cooperative, the Capitol Milk Producers, which vigorously com- 
petes with the farmers in the Maryland-Virginia cooperative. In other words, 
High, like Embassy, is a marketing outlet for a cooperative. The owner of 
High’s also operates about 100 retail dairy outlets in Baltimore ; 32 in Richmond; 
and an ice cream plant in Richmond; a manufacturing plant in Tennessee; and 
another plant located elsewhere. The owner of High’s testified before this 
committee, that since 1954, High’s sales and business have continued to grow 
with the market. 

The owners of Harvey Dairy bought that dairy in 1954, at about the same time 
the Maryland-Virginia group of farmers purchased the Embassy Dairy. In July 
of this year, Mr. Cotter, representing Harvey Dairy, was quoted as saying in 
the Washington Daily News, that the farmers of Maryland and Virginia should 
be forced, by court order, to sell Embassy Dairy because they would surely suffer 
a grievous loss. He called Embassy Dairy, which he now attacks before this 
committee a dangerous competitor, and a white elephant. And, if Mr. Cotter 
would make Harvey’s records available to this committee, they would show, we 
believe, that— 

(i) Harvey is acting as a marketing outlet for a large, substantial com- 
peting cooperative, which owns its own plant and facilities in Cumberland, 
Md. ; and 

(ii) Harvey’s sales business since 1954, have been on the increase. Some 
people estimate they have doubled since 1954, the year Embassy was acquired. 

One striking absenteeism before the committee, however, has been that of 
National Dairy Products Corp., which operates 6 or 7 merged dairies in 
Washington, also in competition with Embassy Dairy. That corporation joined 
Harvey’s and High’s, and Thompson’s in a letter attack on Embassy, when 
they all joined in sending one letter, dated July 21, 1959, to the Senate in op- 
position to this pending legislation. But, curiously enough, National Dairy 
Products has shied away from testifying here. I suppose it could be that this 
huge corporation might find it difficult to justify its claim that the farmers’ 
purchase of one dairy to compete with National is, indeed, “a terrible assault 
on our entire business community,” after all. - 

Having acquired 400 dairy concerns between 1924 and 1950, and about 40 
more between 1950 and 1955, and having thereby run its annual sales from $20 mil- 
lion in 1924 to about $1.5 billion in 1959, National might have a rather diffi- 
cult time sustaining its attack on the farmers of this area for acquiring just 


one dairy as a means of self-protection against such overwhelming compe- 
tition. 
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But, this absenteeism speaks volumes. It points up the real problem be- 


fore this committee, and it points up the real problem which confronts the farm- 
ers and independent businessmen of this country. 


WASHINGTON, D.C., August 21, 1959. 
Hon. OLIn D. JOHNSTON, 


Chairman, Subcommittee on Agricultural Stabilization, Committee on Agri- 
culture and Forestry, U.S. Senate, Washington, D.C. 


DEAR SENATOR JOHNSTON: While I know you realize how impossible and un- 
necessary it is for any business, farm or labor organization to answer each 
and every vicious charge which might be made ‘against it during public testi- 
mony before the various committees of the Congress, we do feel constrained 
to continue to try to set the record straight regarding some of the more vicious, 
baseless charges leveled against the Maryland and Virginia Milk Producers As- 
sociation during the recent hearings before your committee with reference to 
S. 2014. I believe that our testimony before your committee on Monday, August 
17, answered fully and fairly all previous innuendos and groundless “sug- 
gestions” made by the witnesses who preceded us. 

The purpose of this letter is to answer briefly the outrageous, vicious testi- 
mony of Mr. Glenn T. Hoffman of the Richman Ice Cream Co. of Woods- 
town, N.J. 

First of all, I am advised that Mr. Hoffman is a former employee of the 
Southern Dairies Division of National Dairy Products Corp., which failed to 
appear before the committee to support some of the groundless charges it made 
against the pending legislation before public hearings were scheduled on S. 
2014. 

Secondly, with regard to Mr. Hoffman’s charge that a large co-op “extended 
credit to his company, as high as $170,000, and insisted that a member, an 
officer of the co-op be a trustee” of the Richman Ice Cream Co.—these are the 
true facts: 

Richman Ice Cream Co. became indebted to the Maryland and Virginia 
Milk Producers Association in the sum of approximately $170,000 for ice cream 
mix sold and delivered to Richman by the farmers. This same company, Rich- 
man, was also indebted to the Woodstown Bank in a considerable amount, 
and the company had other creditors. At the request of the Richman family, 
which owned the controlling stock in the ice cream company, a creditors’ com- 


mittee was organized to supervise the finances of this company. This com- 
mittee consisted of three members: 


1. A member of the Richman family. 
2. A representative of the Woodstown Bank. 
3. A representative of the farmers’ association, the largest creditor. 

Mr. Hoffman was employed at this point to become superintendent of the 
Richman company’s plant. 

The Woodstown Bank thereupon extended further credit to Richman, and the 
farmers and the other creditors agreed not to take any creditors’ actions, such 
as the filing of a bankruptcy petition, against the Richman Co. 

As a result of these arrangements, the Richman Co. has become revitalized, 
and has returned to a more sound financial condition. While Mr. Hoffman 
testified viciously that, if S. 2014 were passed by Congress, ‘“‘we would be one 
more dairy wiped out by large cooperatives”, the truth is that it was a co-op’s 
forbearance, friendship, and help during most dismal days of financial difficulty 
for Richman which saved the day for Richman; and the Maryland and Vir- 
ginia co-op is still Richman’s major supplier at this time. 


I am advised by Mr. William B. Hooper, general manager of the Maryland- 
Virginia Association as follows: 

“Upon reading Mr. Hoffman’s statement as reported in the newspaper, I 
immediately called him and received from him his full assurance that he had 
not meant his statement in any way to be construed that this association had 
tried to harm the Richman Ice Cream Co.: and he furthermore stated, and this 
‘an be confirmed by the representatives of the Woodstown Bank, that without 
the assistance of this association, the Richman Ice Cream Co. would not have 
been in business today, but would have had to go into bankruptcy. 


“Mr. Hoffman said he would send me a letter to file with the Senate commit- 
tee to this effect.” 








278 FARMER COOPERATIVES 





This instance, Mr. Chairman, is typical of the kind of vicious, unwarranted 
attack which was made on farmer cooperatives before your committee in order 
to defeat S. 2014, and prevent the farmers from competing fairly, squarely 
and without constant harassment from the Justice Department for a decent 
share of the consumer’s dollar paid for food. 
Respectfully, 
MARYLAND AND VIRGINIA MILK 
PRODUCERS ASSOCIATION, 
By Epwarp L. MERRIGAN, 
Counsel, Embassy Dairy Division. 


Senator Youne. Mr. Hubbard will be the last witness before lunch. 





STATEMENT OF EUGENE R. HUBBARD, SECRETARY-TREASURER 
AND BUSINESS REPRESENTATIVE, MILK DRIVERS AND DAIRY 
EMPLOYEES LOCAL 246, INTERNATIONAL BROTHERHOOD OF 

TEAMSTERS 


Mr. Husearp. Mr. Chairman and members of the committee, I am 
Eugene R. Hubbard representing the Milk Drivers and Dairy Em- 
ployees Local Union 246. 

This local union, of which I have been secretary-treasurer since 
January 1, 1941, covers the metropolitan area of Washington, D.C. 

We where chartered in 1928 and are signatory to an area contract 
covering the driver-salesmen and plant employees of the following 
dairy companies: 

(a) Sealtest Foods, Lucerne, Thompson’s, and Embassy, all located 
in the District of Columbia; 

(6) Harvey Dairy of Brentwood, Md., and 

(c) Alexandria ans of Alexandria, Va. 

We are here to testify in oposition to the ending bill, S. 2014. 

Our opposition is based on two grounds: First, the possible weak- 
ening, aa eventual destruction of the standard of wages, hours, and 
working conditions incorporated in our area agreement, and in re- 
lated collective bargaining agreements throughout the United States; 
and, second the blanket antitrust immunity granted to agricultural 
cooperatives which we feel will lessen competition and eliminate 
small, locally-owned dairies in this area and in other parts of this 
country. 

First, as to our feelings on the labor implications of this bill. 

Under our present area agreement, the employees of the area dairies 
have designated this local union as their collective bargaining agent. 
Our members, whether they be driver-salesmen, plant employees, or 
office clericals, are classified as employees who come under the provi- 
sions of either the wage and hour law and/or the Taft-Hartley Act. 

Because of this protection, they are not classified as “agricultural” 
employees. 

ut suppose such a designation or classification should take place 
at some time in the future ? 

If these employees were classified as agricultural employees at some 
date in the future as the result of enactment of this bill, or a judicial 
interpretation of the language involved, then we, as a local union, 
could not be their bargaining agent, nor could we execute a collective 
agreement on their behalf. 

To be direct and specific, let me cite an example. 
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The Maryland-Virginia Milk Producers Association, an agricul- 
tural cooperative, now owns Embassy Dairy here in W ashington, D.C. 

Our present area agreement, to w hich Embassy Dairy isa signatory, 
expires in June 1960. 

Do we have any guarantee when our present area agreement expires 
that the Maryland-Virginia Milk Producers Association, assuming 
this bill has passed, will negotiate and bargain with local 246 for those 
employees of Embassy Dairy, now owned by the Maryland-Virginia 
Milk Producers Association ¢ 

We feel our concern is justified because we do not understand the 
meaning and intent of the language of this bill wherein— 

All such associations and their activities, contracts, and practices are subject 
to and within the exclusive jurisdiction of the Secretary of Agriculture * * *. 

Under the language of the bill an “* * * association of farm- 
ers * * * dairymen * * * may own and operate marketing facili- 
ties * * *” to sell their products and “* * * may acquire the stock or 
assets of existing marketing facilities such as'a store, warehouse, 
market or dairy * * *” 

If we compare the two parts of this bill just quoted, how would this 
affect the employees of locally owned private firms who are engaged 
in the warehousing, marketing, and distribution of food, dairy, and 
related products? 

Who is to determine, if this bill is passed, whether these people, 
employees of private industry before their purchase by a cooperative 
and/or cooperatives, are, in terms of labor law, employees for whom 
collective-bargaining agreements can be negotiated or agricultural 
employees, exempt under existing law from such collective-bargaining 
status ¢ 

If they are classified as agricultural employees, either by legislative 
intent or judicial interpretation, then neither this local union nor any 
other union, such as the Retail Clerks, Butcher Workmen, or Ware- 
house Employees, in the food industry could legally bargain over the 
wages, hours, and working conditions of such people. 

As to the second part of our opposition to this bill, the antitrust 
problem, we feel our local experience in the milk field gives us reason 
to appear and speak against this bill. 

Does this bill mean that a cooperative, or group of cooperatives, 
may engage in the practice of eliminating milk-distributing competi- 
tors by ‘retail and/or wholesale sales at levels its competitors cannot 
meet ¢ 

Senator Youne. Do you mean that Embassy Dairy might make it 
tough for these big corporations ? 

Mr. Hunparp. Well, you might not only just say just the big 
corporations. It could be the locally owned dairies too. We have 
several locally owned dairies in this particular area; namely, Thomp- 
son’s for one, or Harvey Dairy. They are both locally owned and 
operated by people within this area. Thompson’s Dairy has been in 
business since I believe 1885. It is one of our largest dairies in this 
area. 

Senator Youne. You think these few farmers would make rough 
competition ? 

Mr. Hussarp. It seems so. That has been my experience in the 
past. Or by loss-leading, for which some of our national food chains 
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have been criticized and fined in the courts of this land because they 
violated the antitrust laws. 

Here in Washington, D.C., the Maryland-Virginia Milk Coopera- 
tive owns Embassy Dairy. Another cooperative recently purchased 
Alexandria Dairy in Alexandria, Va. 

The Maryland-Virginia Milk Producers Association, by its own 
admission, controls the milk supply in and around this milkshed. 

One of the Washington dairies, part of a national chain, had to 
throw in the towel recently in its attempt to bring in milk other than 
that sold by the Maryland-Virginia Association. 

If this milk cooperative is permitted to retain control of Embassy, 
Dairy, and by passage of this bill is also given legal permission to buy 
out other dairies, then our small independent dairies will suffer. They 
may eventually be wiped out. 

We do not believe this committee wants that to happen. We feel 
that if you examine the long-range aspects of this bill, then many of 
the small locally owned dairies in other parts of this United States 
may be absorbed or eliminated because they do not control their 
source of supply. A milk cooperative does. 

Local dairies, owned and controlled by residents of the community, 
wane be at the mercy of a producer who controlled their source of 
supply. 

If a cooperative producer is exempt from the antitrust laws, then it, 
by itself, or acting in concert with other nearby cooperative pro- 
ducers, can lessen competition simply by forcing small dairies to 
either buy at the price set by the producer cooperative, go bankrupt, 
or else sell on the producer’s terms. 

The evidence by way of admission of the letters of the principal 
spokesman for the milk association, in the case involving the Mary- 
land-Virginia acquisition of Embassy Dairy, now on appeal before 
the Supreme Court of the United States, is indicative of what might 
happen on a larger scale, not only here in Washington, but in other 
parts of the United States, if this bill is passed. There was a direct 
admission of a desire to lessen and eliminate competition. 

We sincerely believe that the cooperatives in the United States 
have a proper and legitimate role. Their status under existing law 
is well defined. We ask this committee to examine the overall status 
of cooperatives to see if they have been restricted in their activities. 
We are certain that neither this committee nor any other committee 
will pass legislation unless it is necessary to correct some improper 
activities or inequities. 

We do not believe that a few court cases, wherein cooperatives have 
been the defendants, and the losing parties, justifies legislation as far- 
reaching and inclusive as that proposed in the pending bill. 

We ask this committee to await the outcome of appeals, now pending 
in court cases, before it acts on this bill. 

Thank you for giving me time to appear here today. 

Senator Youne. Do you feel that labor is more secure working for an 
independent concern or a corporation than for a cooperative ? 

Mr. Hvuprarp. We haven’t taken any actual stand on that in that 
respect. We are interested in representing all employees within the 
dairy field such as we have here in Washington; namely, the plant 
employees, the driver-salesmen, the special-delivery drivers, and even 
the clerical employees that we have in the union. 
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Now we feel that if the law should be passed, that we might not 
come within the scope of the Taft-Hartley or under the wages and 
hours, that that might strictly be left up to the Secretary of Agricul- 
ture, and those employees might be declared as agricultural employees, 
and then we would not be in a position to represent them. We don’t 
know exactly what could happen if this bill did pass. 

Senator Youna. In essence you are saying that a laborer feels more 
secure in working for a corporation or an independent concern than 
for an agricultural cooperative, isn’t that right ? 

Mr. Hupparp. Well, I wouldn’t say that we don’t like to have em- 
ployees in a cooperative. We have never tnken that direct stand that 
we would not represent them. 

We do want to represent all employees. We are afraid that this 
bill would eliminate us from representing them. 

Senator Youne. Yes, you are expressing apprehension that the 
cooperatives will take over the milk business here in Washington and 
that labor wouldn’t fare so well under a different set of statutes. 

Mr. Hupparp. Yes, sir. I didn’t want to bring this up, but we 
have had a considerable amount of trouble in the past few years and 
we feel that maybe as a result of Embassy being in business here that 
there has been a lot of competition, say undue competition that perhaps 
forced some of our smaller dealers to be in a bad plight, such as having 
an awful time trying to stay in business. 

Senator Youne. Yours isthe Teamsters Union ? 

Mr. Husparp. Yes, sir. It is the International Brotherhood of 
Teamsters. 

Senator Youne. Thank you. The committee will stand in recess 
until 2 o’clock. 

(Whereupon, at 12:20 p.m. a recess was taken until 2 p.m. of the 
same day.) 

AFTERNOON SESSION 


Senator ELLENpeER (presiding). The subcommittee will please come 
to order. Mr. Anderson, will you identify yourself for the record 
please ? 


STATEMENT OF W. B. ANDERSON, MANAGER, CAPITOL MILK 
PRODUCERS ASSOCIATION, FREDERICK, MD. 


Mr. Anperson. My name is W. B. Anderson and I am the manager 
of the Capitol Milk Producers Association, Inc., with offices in Fred- 
erick, Md. 

Senator ELLENpER. You may proceed, sir. 

Mr. Anperson. I am the manager of Capitol Milk Producers 
Association, a Capper-Volstead approved marketing cooperative. 

My association is a small but financially sound organization. Be- 
cause of our financial stature we are aware of what unrestrained 
‘competition could do to us. Cooperatives can be just as monopolistic 
and predatory as private operations when it suits their purpose. We 
feel the need of protection of our antitrust laws from private business 
and other cooperatives. 

Some day we might find it to our advantage to own and operate 
manufacturing plants and retail selling facilities, which, in our 
opinion, is just as legal today as it ever can be, and if this should ever 
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come about we do not want to be left to the mercy of any or ganization 
and the Secretary of Agriculture, operating outside the reaches of 
the Department of Justice. 

We think that all competitive business, whether private or co- 

operative, should have to play by the same rules. 
S. 2014 is an illy conceived piece of legislation that could eventually 
do serious damage to the cooperatives of the Nation. Asking for and 
getting too much could mean having less than we now have in the 
end. 

Senator E.tenper. Mr. Anderson, would you suggest any amend- 
ments that would possibly not have the effect that. you contemplate 
here? As I understand it, the main purpose of the bill is simply to 
permit cooperatives to own their own distribution system. 

That is the main purpose of it. 

Mr. Anperson. It is my feeling, Senator, that I am afraid of them. 

Senator ELLENDER. All right. Thank you,sir. Next, Mr. Richard 
B. Rudy. Have a seat, sir; will you identify yourself for the record ? 


STATEMENT OF RICHARD B. RUDY, GLADE VALLEY TRUCKING C0., 
FREDERICK, MD. 


Mr. Rupy. My name is Richard B, Rudy, owner and operator of the 
Glade Valley Trucking Co., at Frederick, Md. I make my living 
hauling milk to W ashington, D.C., dairies. My sole source of income 
comes through a farmers’ cooperative. 

If this cooperative should, for any reason, be forced out of business 
or absorbed by another business I would probably be out of my liveli- 
hood. 

Fair competition under the same conditions for all is the backbone 
of our American economy. I am bitterly opposed to any organization 
being favored by any law at the expense of competition. We should 
ul work by the same regulations and let the most efficient operator 
reap the results of his brains and labor. 

I certainly have no objections to any cooperative owning or operat- 
ing manufacturing plants to sell at wholesale or retail, but I do believe 
that such operations should be on an equally competitive basis. 

The laws of the land should prevail for one and all on the same 
identical basis. I want the protection of our antitrust laws and I want 
all other business to have the same protection. 

For these reasons I respectfully request this committee to vote 
against this poorly conceived S. 2014. 

Senator Exxenper. Thank you. 

Mr. Hoffman ? 

Identify yourself for the record. 


STATEMENT OF GLENN T. HOFFMAN, VICE PRESIDENT AND GEN- 
ERAL MANAGER, RICHMOND ICE CREAM CO., WOODSTOWN, N.J. 


Mr. Horrman. Glenn Hoffman. I am vice president and general 
manager of the Richmond Ice Cream Co. in Woodstown, N.J. 


We sell ice cream to dealers in New Jersey, Pennsylvania, Delaware, 
and Maryland. 
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We have a sound business, employing 68 people and competing with 
all major dairy companies in our area. I have been in the dairy indus- 
try for the past 20 years and have had considerable experience dealing 
with cooperatives; and still deal with a major cooperative every day 
to procure our total supply of dairy products. This is proof of the 
fact. that we believe in co-ops, but do not want to see them get more 
power than they now have. 

My personal experience with one large co-op was dangerous. They 
extended credit to the company, as high as $170,000 and insisted that 
a member, an officer of the co-op, be a trustee of the cooperative, a 
member of the board of directors, and vice president. 

Here is ample evidence that they intended to take us over or bank- 
rupt us. This arrangement was so unsatisfactory, and led to almost 
certain bankruptcy. If it had not been for the laws as they exist today 
it appears certain our company would have been taken over by the 
cooperative, or one of its managers or officers. 

It is my sincere feeling that any more powers given to cooperatives 
and putting them under the Department of Agriculture where we do 
not have an equal chance with the courts, we would be one other dairy 
wiped out by large cooperatives. 

If we as a small dairy company will have to compete against coop- 
eratives with the tax advantages they already enjoy, we must object 
to the passing of S. 2014 and sincerely ask this bill be eliminated. 

Senator ELLenper. Thank you. 

Mr. Brittingham, will you step forward please ? 

Will you identify yourself for the record. 


STATEMENT OF W. WELDON BRITTINGHAM, SECRETARY- 
TREASURER, LEWES DAIRY, LEWES, DEL. 


Mr. Brrrrrneuam. My name is W. Weldon Brittingham. I am sec- 
retary-treasurer of Lewes Dairy, Inc., Lewes, Del. 

I am part owner of same. We wish to enter upon the record our 
opposition to Senate bill No, 2014. 

It is our feeling that free enterprise should exist under normal 
competition and that all business, large and small, should be under 
the courts and not Government departments or commissions. 

Business must pay the tax, therefore we should not permit coopera- 
tives, a nontax group to operate free of antitrust laws, or the courts 
controlling other business. They soon become big business and are 
free to rove the competitive market at will without regard for others. 

Certainly small business should have the protection of the courts 
from the cooperatives; otherwise we might as well turn ourselves over 
to them completely. 

To let Senate bill No. 2014 remain in this committee, I believe 
would be doing justice to all concerned. 

Senator Extenver. Thank you, sir. 

Mr. Milner, will you step forward please ? 

Will you identify yourself for the record ¢ 
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STATEMENT OF ROBERT L. MILNER, MANAGER, WARWICK FARMS, 
NEWPORT NEWS, VA. 


Mr. Miuner. My name is Robert L. Milner. I am manager and 
part owner of Warwick Farms, Inc., Newport News, Va. Our busi- 
ness is small but sound. We fight hard to maintain our place in the 
market. We think we can continue to prosper in a modest way so 
long as our competitors have no special advantages on this at our 
expense. 

I have no fight with the cooperatives. If they need manufacturing 
plants and selling facilities, I have no objections. They have been 
operating this way for years, so it must be legal. 

We know that cooperatives already have certain advantages that 
we would like to enjoy and we do not want to see those privileges 
expanded further at our expense. 

There is nothing to stop a cooperative from using its competitive 
advantage just as ruthlessly as any other business might under like 
circumstances, and I can believe that one co-op would not hesitate to 
fight another co-op with any means at its disposal if there was some- 
thing to be gained. 

Cooperatives might need protection from each other under our 
antitrust laws, just as we need these laws to protect private enter- 
prise. Isay let usall live by thesame rules. 

In my opinion the Department of Agriculture does not have the 
know-how or personnel to police antitrust violations. If I need relief 
for my business, I want to be able to take the offender to court immedi- 
ately, whether this offender be private enterprise or a Capper-Volstead 
cooperative. 

S. 2014 seems to be undesirable and unnecessary, and I recommend 
that this committee send it where all bad bills should go. 

Senator Exrenper. Mr. Kollmansperger. 

Have a seat, sir. 


STATEMENT OF FRANK KOLLMANSPERGER, PRESIDENT, KAY’S ICE 
CREAM, CHATTANOOGA, TENN. 


Mr. Koiimansprercer. My name is Frank Kollmansperger. I am 
president and owner of Kay’s Ice Cream, Inc., in Chattanooga, and 
vice president and part owner of Kay’s of Knoxville, Inc., Knoxville, 
Tenn., and also president of the Chattanooga Chamber of Commerce, 
and my statements reflect the thinking of both the chamber of com- 
merce and myself. 

The above two companies are engaged in the retail and wholesale 
ice cream business in those respective communities. Our businesses 
are comparatively small, but sound. We aim to keep them that way 
and can if we are not forced to compete with businesses having ad- 
vantages that we don’t have. 

I feel that farmer cooperatives already have certain tax advantages 
not granted to individuals or corporations, and I certainly don’t want 
to see any further advantages given to them. 

Senate bill 2014 would grant cooperatives blanket immunity from 
our antitrust laws, and I am bitterly opposed to such immunity. 
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It would enable cooperatives to buy up or otherwise acquire all re- 
tail distribution outlets in any given area with no antitrust scrutiny, 
and I’m opposed to this. 

Further, S. 2014, by placing cooperatives and associations of farm- 
ers under the jurisdiction of the Department of Agriculture, is not 
right. First, because cooperatives, as any other business, should oper- 
ate under the Department of Justice and, second, because the Secre- 
tary of Agriculture has his hands more than full in the present fiasco 
that exists without further complicating the situation with normally 
judicial affairs. ; 

In short, I want businesses with which I compete to be governed by 
the same laws and regulations that govern my business. 

Senator Extenper. Any questions, Senator Proxmire? 

Senator Proxmire. No questions. 

Senator ELtenper. Is anybody else to be heard ? 

Is there anybody else present who desires to be heard? I under- 
stand that several witnesses who were unable to be present asked to file 
statements, and that privilege will be granted until Friday of this 
week. 

With that in mind, the subcommittee will adjourn. 
(Whereupon, at 2:45 p.m. the subcommittee adjourned. ) 
(Additional statements filed for the record are as follows:) 


LOUISVILLE, Ky., August 14, 1959. 
Mr. Corys M. Mouser, 
Chief Clerk, Senate Agriculture and Forestry Committee, 
Washington, D.C.: 

Sincerely regret that Department of Agriculture milk price hearing in the 
Louisville area prevents me from being in Washington to express my vigorous 
protest against Senate bill 2014. We have had in the Louisville market a cooper- 
ative dairy that competed actively with the fluid milk industry both in home 
delivery and through the stores. This dairy, the Kentucky and Indiana Dairies, 
of course, paid no income taxes and operated on the money that the Government 
had taken from taxpayers. Any unbiased person would certainly term this the 
rankest form of discrimination and injustice. At the present time the Falls 
Cities Cooperative Milk Producers Association, the cooperative which controls 
over 95 percent of the fluid milk in the Louisville area is starting to build a $1 
million plant here in Louisville. At the present time they are not talking about 
building a processing plant for fluid milk but practically all of the Louisville 
handlers are convinced that in the very near future they will be an active and 
aggressive competitor in the Louisville fluid milk business. As you doubtless 
know, the number of independent fluid milk processors has been drastically 
reduced in the last few years. The U.S. Department of Agriculture has accu- 
rate statistics on this situation. I hope that my failure to be present personally 
in Washington will not be misinterpreted as a lack of interest on my part in the 
outcome of this bill. 


Sincerely 
CHARLES O. EWING, 


(For Oscar Ewing, Inc.). 


STATEMENT FILED BY WILLARD J. GRANT, GENERAL MANAGER, NEBRASKA-IOWA 
NONSTOCK COOPERATIVE MILK ASSOCIATION, OMAHA, NEBR. 


Dairy marketing cooperatives are a very important segment of agricultural 
marketing cooperatives. The latest figures issued by the Farmer Cooperative 
Service of the U.S. Department of Agriculture indicate that dairy products 
continue to lead in the value of all farm products marketed by cooperatives. 
They account for about 35 percent of the total net value of farm products 
marketed by cooperatives. 

From figures released by Farmer Cooperative Service, it would appear that 
207 bargaining cooperatives (out of a total of 1,741 dairy cooperatives) account 
for something like $1.2 billion of the total net sales of $2.8 billion. 
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Testimony before this committee on August 14 attempted to show a significant 
difference between so-called bargaining cooperatives and operating cooperatives. 
It was stated that a fluid milk bargaining cooperative is an association of milk 
producers organized for the purpose of collectively marketing producers’ milk 
through price negotiation with milk dealers, The statement was also made 
that bargaining cooperatives also engage in a number of other activities for the 
benefit of its member producers. This point, however, was not elaborated upon, 
and I think I can shed a little light on what those other activities include. 

A fluid milk operating cooperative on the other hand was claimed to mean 
one that actually handles or processes the milk produced by its members and 
operates physical handling facilities for that purpose. 

This would make it appear that 207 so-called bargaining cooperatives (or 12 
percent of all dairy marketing co-ops) account for something like 45 percent 
of the net sales of all such cooperatives. It was made to appear from these 
data that bargaining co-ops as distinguished from handling cooperatives account 
for a very large portion of the net sales of all dairy marketing cooperatives. 

Mr. Chairman, we are a bargaining cooperative. But we know that to leave 
the impression that only 207 bargaining cvoperatives account for 45 percent of 
the net sales of all cooperatives is misleading. 

The classification of bargaining cooperatives as contrasted to handling co- 
operatives is an arbitrary one made by an agency of the U.S. Department of 
Agriculture almost a decade ago. It has not been revised, although the char- 
acter of the fluid milk business has changed dramatically during the past 
decade. It is a fact, that the definition of a bargaining cooperative as used by 
the Farmer Cooperative Service of the U.S. Department of Agriculture, and 
statements before this committee, do in fact include many cooperatives that 
actually handle their members’ milk. 

We are one of them. As I stated before, we are a so-called bargaining coopera- 
tive. But like so many others, we have found it to be absolutely necessary 
that we handle our members’ milk. Management of a fluid milk cooperative 
is no longer confined as it once was to bargaining with local handiers who, for 
practical purposes, have no other source of milk supplies available. Such co- 
operatives are now dealing with powerful national dairy corporations which 
have access to milk supplies from many areas. 

Historically, cooperative associations have based their services to members 
from two seemingly divergent approaches. One has been to take on the job of 
physically handling the members’ milk in its own facilities. The other has 
been to market the milk to processing plants owned and controlled by pro- 
prietary interests. With the passage of time, and with experience in serving 
the needs of producers, these two basic programs are fusing into one. Very 
few fluid milk cooperatives distribute all the milk furnished by their members. 
Six percent of the total retail fluid sales of the United States are accomplished 
by distributing cooperatives. At the same time, very few restrict themselves 
strictly to negotiating price for their members. 

Bargaining cooperatives cannot escape the need for capital to do a good job. 
Both the bargaining cooperatives and the so-called operating cooperatives have 
found it necessary to contro) procurement from farm to market, either by con- 
tract arrangement with independent truck operators or by maintaining their own 
fleet of trucks. This has been necessary to minimize hauling rates and to channel 
milk to the most desirable and profitable outlets on a day-to-day basis. 

Cooperative associations have also found it necessary to assume responsibility 
for the producers’ payroll. This has served to sever the control over producers 
which formerly was maintained by proprietary handlers. Handler domination 
of members often severely handicapped the efforts of cooperatives to obtain 
the best use of the milk in order to secure the best price. As a matter of fact, 
handling the payroll and the members’ milk is an absolute must for bargaining 
cooperatives if they are truly going to represent their members’ interest. Other- 
wise, they are merely being the rubberstamp for someone. 

As cooperative associations began to take a stronger hand in moving milk 
among handlers, they also found it desirable to own faciilties for receiving and 
cooling milk. A number of so-called bargaining cooperatives are actually per- 
forming in this manner. We, in fact, have found this to be necessary in the last 
2 years, in order to effectively market the milk of our members. 

In many instances, trucks are owned to haul milk to manufacturing plants in 
most instances owned by other co-ops or to distant fluid milk markets. In other 


cases, cooperatives have found it necessary to process their own surplus. (You 
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‘can understand how difficult it would be to negotiate fluid milk prices with one 
branch of a national company in town X and secure surplus handling outlets 
from their subsidiary company in town Y when price negotiations are going on 
in town X.) 

The gradual movement of cooperative management toward the physical han- 
dling of milk has resulted in cooperative associations that are more useful to 
dairy farmers than those which were restricted solely to bargaining arrange- 
ments. This restriction existed back in the days when bargaining was about the 
only activity that fluid milk cooperatives could engage in, because of the nature 
of the fluid milk business at that time. Gradually, bargaining associations, 
if they can be called that, have acquired the characteristics and responsibilities 
of the so-called operating cooperatives. 

In recent years, dairy cooperatives have been deeply concerned by the fact that 
national marketing conditions have served to reduce farm prices or to hold 
them at unsatisfactory levels, while retail prices to consumers have been gen- 
erally maintained. Thus, handling margins have widened. Whenever this 
happens, farmers naturally consider the advisability of acquiring fluid milk 
distribution facilities. In this connection, we may look back to the 1920’s when 
the wide marketing margins for butter provided dairy farmers the incentive 
to organize cooperatives such as Land O’Lakes, Challenge Cream & Butter 
Association, and others. 

The distribution of butter and cheese became national in scope during that 
period. The fluid milk business is just now developing from one of local market 
characteristics to one with wider competitive implications. 

That is why fluid milk cooperatives propose this legislation. It will enable 
the dairy cooperative movement to survive the obvious adjustments which may 
be necessary in the future. 


STATEMENT FILED By Rosert HB. OSBORNE, PRESIDENT, KNUDSEN CREAMERY CO., 
Los ANGELES, CALIF. 


My name is Robert E. Osborne. I am president of Knudsen Creamery Co. of 
California with headquarters at Los Angeles, Calif. The Knudsen Creamery 
Co. is a corporation, organized under the laws of California, serving the southern 
California area. 

The Knudsen Creamery Co. of California is opposed to the enactment of 
S. 2014. 

The right of cooperatives to own and operate marketing facilities and to acquire 
the stock or assets of existing marketing facilities has always been considered 
to be included within the existing provisions of the Capper-Volstead Act. Hence 
it appears to us, there is no need for a bill to provide this right. Further evidence 
of this right is the fact that cooperatives have long operated processing plants 
and distribution outlets in virtually every State. 

The Department of Agriculture has issued numerous publications intended to 
assist and advise cooperatives contemplating the acquisition of marketing 
facilities. The following two publications represent evidence of the Department 
of Agriculture’s recognition of this general right of cooperatives to own, operate, 
and acquire such facilities: “Estimating the Market Value of a Milk Distribut- 
ing Business,” General Report 3, Farmer Cooperative Service, USDA, April 1954; 
“Distribution of Milk by Farmers Cooperative Associations,” Circular C—124, 
Farm Credit Administration, USDA, June 1941. 

The Department of Justice through its antitrust division has not questioned 
the right of a cooperative to own or acquire marketing facilities except where 
such acquisition tended to restrain trade or create a monopoly, 

It has been said that the Department of Justice’s Antitrust Division has been 
“picking” on cooperatives. Inquiry reveals that during the past 10 years, there 
have been only 12 instances where the Department of Justice has initiated anti- 
trust actions involving agricultural cooperatives. 

We object to the blanket antitrust exemption which the bill would give to 
cooperatives by allowing them to operate exclusively under the jurisdiction of 
the Secretary of Agriculture, while the rest of the industry would have to 
operate under the Department of Justice and antitrust rules. Under the Capper- 
Volstead Act, the Secretary of Agriculture can act only when practices of a 
cooperative tend to “unduly enhance prices.” This would mean that as the bill 
is presently written, any agricultural cooperative could proceed by any methods 
deemed advisable to it to acquire as much of the market as it wishes, even by 
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reducing prices in order to drive out competition. Then, perhaps, if prices 
were raised by the cooperative, once competition had been eliminated, the Sec- 
retary of Agriculture might issue a cease and desist order at such time as he 
determines that prices had been “unduly enhanced.” However, at this late date 
competition has been eliminated and there is no possible way to provide redress 
for those who have been driven out of business. 

The attached copy of an editorial which appeared in the Northwestern 
Miller of August 4, 1959, points up another phase of uncontrolled cooperative 
activity. 

The defeat of S. 2014 or any similar bill will leave cooperatives subject to 
damage suits for antitrust injuries they inflict on others. In this respect, co- 
operatives will stand precisely where they do now, and where they should 
stand; equal with other businesses in their right to organize and equally liable 
for injuries inflicted on others by boycotts, illegal discriminations, coercion of 
competition and monopolistic abuses. Vigorous assertion of this principle of 
equality under law does not however connote any hostility to cooperatives. Our 
desire that antitrust laws be employed to prevent or punish wrongful conduct 
by cooperatives can no more be regarded as an attempt to break up cooperatives 
than can enforcement action against proprietary companies be regarded as 
attempts to break up proprietary companies. 

Certain industries are allowed to operate outside the rules governing anti- 
trust action, but these are industries such as the railroads, the airlines, and 
communications industries. In these particular cases the industries have been 
classified as public utilities and while being exempt from antitrust violations, 
they are watched very closely and controlled by the Federal bureau established 
for that purpose. The industries have surrendered individual initiative for 
guaranteed business with its accompanying control. 

In summary, we are not opposed to the right of cooperatives to own and 
operate marketing facilities and to acquire the stock or assets of existing 
marketing facilities. We are opposed to having all such associations and their 
activities, contracts, and practices, subject to and within the exclusive juris- 
diction of the Secretary of Agriculture. It is totally inconsistent to allow one 
segment of an industry to operate under a different set of rules from those gov- 
erning the rest of that industry. 

For the reasons stated above, we urge that the Senate Agriculture and For- 
estry Committee reject S. 2014. 


{From the Northwestern Miller, Aug. 4, 1959) 
THE COOPERATIVE SYSTEM Moves IN 


‘Enterprise and initiative are major characteristics of the North American 
people. President Eisenhower will point to them proudly when Premier Khru- 
shchev comes to call next fall. They are the foundation upon which the Amer- 
ican brand of capitalism has been built. 

Yet, part of the economy is represented by the cooperative system and no one 
will deny the progress which has come to agriculture through the dissemination 
of cooperative theories and their consequent putting into practice. The system 
is directly opposed to private enterprise in many respects, but the two have lived 
together in reasonable harmony up to now. 

One of the best-known cooperators in the United States and Canada is Jerry 
Voorhis of the Cooperative League. To many cooperators he is godlike and 
his words are as the words of an oracle. Some of the big business hating solons 
dwell on his every utterance. However, in his latest suggestion, set before a 
congressional committee, he is in danger of leading the people into the Red 
Sea without benefit of Cecil B. de Mille. 

Mr. Voorhis told the House Agriculture Committee that the solution to the 
farm problem is for farmers to branch out into more “lucrative fields” of food 
processing, packaging, and retailing. He says that farmers already market more 
than 25 percent of their output through cooperatives and they should move 
more into the cooperative field. He advocates expansion to enable farmers to 
buy and manufacture for themselves the supplies and services their operations 
require because this will not only reduce costs of production, but will add to the 
income of agriculture some of the earnings of these related industries. He 
means industries like the flour, baking and feed industries. 
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How would all this be financed? Says Mr. Voorhis: “Loans at the lowest 
possible rate of interest ought to be made available to any cooperative willing to 
move toward greater economic strength along these lines.” 

Of course, when Mr. Voorhis talks of loans he undoubtedly means Government 
loans. In other words, the taxpayer who is drawing his weekly paycheck from 
a private enterprise firm today will be asked to finance an organization the 
sole purpose of which will be to beat him in competition, aided by major tax 
advantages. 

This is a problem meriting the attention of every member of the flour milling, 
baking and associated businesses. 

Just how does this concern the operative in the mill and the bakery? “There'll 
still be jobs for us. Someone will have to produce,” they may say. 

True enough. But in the making is an insidious monopoly and under monop- 
oly the wage earner is at the mercy of the operators of the monopoly. Under 
private enterprise there is competition for men, the best of them receiving higher 
pay. Under the cooperative system, which is socialism under another name, 
all men are equal and all wages are equal. There’s very little premium paid 
for skill and brains. Those countries which have activated socialism, with 
the cooperative movement providing strong political support, provide proof 
positive of this statement. 


x 





